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 ABSTRACT

This thesis discusses the evolution of the land tenure
system of Zambia over the years 1924 to 1975. This is done by
tracing the development of government land policies from the
establishment of the Colonial Office rule (superseding the British
South Africa Company administration). The presence of Europeans
in a country predominantly inhabited by Africans required a
land tenure system that could accommodate the interests of both
races. The British South Africa Company which retained some
land and extensive mineral rights continued to constitute an
important economic group. Thus the Company became also
interested in moulding a land tenure system compatible with
economic expansion. The Imperial Government, on the other hand,
exercised the right of control over all categories of interests
in land.

On the Territory's attainment of Independence in 1964 these
factors influencing policy developments in the land laws faded
away. The Imperial Government and the Company disappeared and
the remaining European settlers lost the power base. African
interests now became’pre-emmnent. However, the Government of
the Republic now controls the use of land.

The thesis is arranged in five parts. Part I is introductory
and consists of Chapters 1 and 2. Chapter 1 discusses inter alia

the, in Par of

indigenous title to land. Chapters 3—5,trace deveiopments
in Par
indigenous title to land. Chapters 3-5 frace deveiopments



during the colonial period: 1924 to 1964. Chapter 6 reviews

the post independence era: 1964=1975.

Chapter 7 in Part III appraises the vacuum created in the
law applicable to dealings in land after Independence. |

Part IV consisting of Chapters 8 and 9 evaluates
Government control in land use and the facilities available in
assuring é landholder's rights,

Part V concludes with chapter 10 suggesting the need
for overall land reforms.

Research undertaken includes both oral and documentary

sourcess.
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PART 1

INTRODUCTION AND BACKGROUND

In this part, we look at background data; trace the
origins of title to land in historical perspective; and pursue
current developments relat;ng to indigenous title to land. The
historical review involves a discussion of Crown ownership in
protectorate lands and the rights ceded by treaties entered
into between the British South Africa Company and the African
chiefs. Then the nature of title to land is analysed in
relation to a landholder's rights. The latter discussion is
amplified by focusing on the current customary law relating to

land.
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CHAPTER 1

HISTORICAL BACKGROUND

A,

(1)  Introduction

Zambia, an independent Republic in Central Africa is bounded
to the north by Zaire, to the south by Botswana and Rhodesia, to
the west by Angola, to the east by Tanzania and Malawi and to the
south-east by Mozambique. The latest population estimate has
been put at 4,695,000 1 over an area 75,260,000 hectares. 2 of
this 47,453 square kilometres is State land. 23,794 kilometres of
State land is alienated and 22,494 square kilometres is unalienated
and 1,165 square kilometres consists of townships. 705,161 square
kilometres are Reserves and Trust land with 270,681 square kilometres
accounting for the former and 434,480 square kilometres for the

latter. 3

Because of the climate and soil conditions large tracts of
land are uninhabitable and unsuitable for cultivation although the
ratio of arable land to population -- 21.8 acres per capita is

reportedly one of the highest in tropical Africa. With a tropical

1 See Sample Census of Population 1974, Central Statistical
Office, February 1975, Lusaka, p. 4.

2 See Census of -Population 1969, Central Statistical Office,

1971, Lusaka, p. 9.

3 Office of the Surveyor General, September 1975, Lusaka.

For the three classes of land, see map at p.64¢, infra,
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climate, a hot wet season alterpates with a cool and dry one. 1In
most of the country heat and humidity is lessened by the altitude

of about 4,000 feet above sea level. In areas of lower altitude
(below 3,000 feet), such as Luangwa and Zambezi valleys, the climate
is hot and humid during the rainy season and because the areas are
disease ridden they are virtually uninhabited. The tse-tse fly
infestation in the west and north-west and the Luangwa Valley of

the south-east, and light solls in many areas, which water-log
during the rainy season, have affected patterns of settlement. Areas
along the line of rail (Southern and Copperbelt Provinces) and parts
of the Eastern Province accessible to roads have the best soils and

climate thus attracting a high concentration of human settlement. 1

There are seventy.two ethnic groups in Zambia 2 within the
3

nine administrative provinces of the country. Despite this number
of ethnic groups, there are only as few as four to five main
language dialects within the country. The seventy two ethnic goups

are predominantly matrilineal.

1 For Physical Environment and Agriculture in Zambia, see
Kaplan & others, Area Handbook for Zambia, U.S. Govt. Printing Office,
Washington, D.C.,, October 1969, Chapters 2 and 18. Cf., C.S.

Lombard & A.H.C. Tweedie, Agriculture in Zambia Since Independence,
NECZAM 1974, pp. 63 and 76; and G. Kay, Maps of the Distribution and
Density of African Population in Zambia, University of Zambia
Institute for Social Research Communication Number Two, 1967, pp. 18-
22, '

2 For these ethnic communities, see W.V. Brelsford, The
Tribes of Northern Rhodesia, Govt. Printer, Lusaka, 1956.

3 The City of Lusaka, the Capital of Zambia, has just recently
been constituted the ninth Province. See Zambia Newsletter, Information
Section, High Commission of Zambia to U.K., 20th February, 1976.

b See C.M.N., White, "Matrimonial Cases in Local Courts in
Zambia", /1971 7/ J.A.L. Vol. 15, No. 3, p. 256.




(11) Constitutional developments: the making of Zambia

Zambia has passed through a number of stages of political
evolution from the end of the 19th century until independence in
1964. The country first fell within the sphere of the British
influence from 1891 onwards before becoming the British Protectorate
of Northern Rhodesia. While still a Protectorate, the country
became a constituent member of the Federation of Rhodesia and
Nyasaland. Soon after the dissolution of the Federation, the
territory was granted independence as a Republic within the

Commonwealth.

Nyasaland (now Malawi) preceded Northern Rhodesia as a
protectorate. Both Nyasaland and Southern Rhodesia provided a spring-
board from which Northern Rhodesia was penetrated. The British South
Africa Company, a piloneer in British expansion in Central Africa,
had sought an extenslion of its charter to regions north of the Zambezi,
The charter, initlally granted in respect of Southern Rhodesia, was

1 The Company's

extended to cover the northern areas in 1891.
administration north of the Zambezl was divided between the two areas:

'‘North Eastern Rhodesia' and 'North Western Rhodesia', territories in

which protectorate status was established in 1895 and 1897 respectively.

These territories were administered by the Company with supervisory
povwers over the former vested in the Commissioner for the British

Central Africa Protectorate and the latter in the High Commissioner

1 For the extension of the charter to the north of Zambezi, see
Hertslet, Sir E., Map of Africa by Treaty, Vol. 1, 3rd ed:, London,
1967, pp. 277-279.

2 See A.J. Hanna, The Beginnings of Nyasaland and North Eastern
Rhodesia 1859-95, Oxford Clarendon Press, 1956, pp. 263-264; and G.
Clay, Your Friend, Lewanika, London, 1968, pp. 106 et seq. Cf., C.
Goudsbury & H. Sheane, The Great Plateau of Northern Rhodesia, London,

1911, pp. 39-40.

2
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in South Africa. This arrangement was terminated in 1911 when the
two parts were amalgamated into one territory thereafter known as
Northern Rhodesia. The British High Commissioner in South Africa
now became solely responsible for the Company's administration of
the territory. The Company, however, ceased its administrative
functions over the territory on behalf of the British Crown in 1924

when Northern Rhodesia came under direct British rule. 1

In 1953

the three Central African territories merged into the Federation

of Rhodesia and Nyasaland with the two northern neighbours retaining
their protectorate status. The Federation was short-lived and its
dissolution at the end of 1963 heralded the achievement of independence

of Northern Rhodesia as the Republic of Zambia in 1964.

The extension of the British South African Company's charter
to the north and the establishment of the British Protectorate had a
considerable influence on the historical development of land law.
The concession; obtained by the Company from the various indigenous
chiefs of the region involved the surrender of rights to land,
minerals and territorial sovereignty. The extent to which these
concessions could be regarded as a root of title to land will be
discussed after an examination of the effect of Protectorate status

upon land titles.

1 cf., African No. 1146 (Conf.) p. 5.
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B. Protectorate Status

Whatever defects might be alleged in regard to the earlier
concessions, which will be discussed lateéx the protectorate status
of the territory was put beyond doubt by the promulgation of the
1899 North Western Rhodesia Order-in-Council and the 1900 North
Eastern Rhodesia Order-in-Council. Protectorate status had an
important bearing on the whole question of land ownership. But
before we can explore the competing legal theories on the matter,

let us first look at the nature of Protectorate status.

A British protectorate has been described as "a country which
is not within the British dominions, but as regards its foreign
relations is under the exclusive control of the king". In theory
every such territory "is, as respects internal sovereignty, left more
or less under an independent government". 2 In practice, however,
the reality was often very different: under the broad terms of the
Foreign Jurisdiction Acts 1843-1890, a wide measure of internal
administrative control could be assumed by or on behalf of the British
Crown, and this is what occurred in Northern Rhodesia. 3 Thus Lord

Lugard observed of tropical Africas ". . . territorial acquisition,

1 See Section D below.

2 See Jenkyns, Sir H., British Rule and Jurisdiction Beyond the
Seas, Oxford Clarendon Press, 1902, pp. 165-166.

3 Although certain aspects of the more limited type of
protectorate survived within Northern Rhodesia in the "Protectorate
of Barotseland" which kept its "native government" throughout the
colonial period (see G.L. Caplan, The Elites of Barotseland 1878-1969
(C. Hurst, 1970)).




whether under the name of Protectorate or otherwise, meant nothing

less than sovereignty and the control of the natives". 1

By the end of the 19th century, the British view regarding the
legal import of a protectorate had certainly become assimilated to
that of Germany and France. The view held by these countries was
that "the existence of a protectorate in an uncivilised country
imports the right to assume whatever Jjurisdiction over all persons
may be needed for its effectual exercise". Commenting on the
Colonial Office despatch sent to Governor Sir B. Griffith over the
matter of exercising legal Jjurisdiction in the protected countries
ad jacent to the Gold Coast Colony, the Law Officers approved this new
protectorate doctrine. In this regard the lLaw Officers wrote:

", . . we have thought it right, while agreeing in the terms of the
enclosed Despatch, to draw attention to the fact that it constitutes
an acceptance of a legal doctrine not hitherto unequivocally accepted

by Great Britain". 2

Northern Rhodesia fell within this expanded version of the

protectorate doctrine. Indeed it was held in the Northern Rhodesian

! Lord Lugard, The Dual Mandate in British Tropical Africa,
London, 1965, p. 13.

2 See Law Officers' Opinions, Feb. 14, 1895, Vol. V. 1892-1899,
Miscellaneous No. 86. For a thorough discussion of the legal doctrine
of a protectorate and its application to British African Protectorates,
see H.F. Morris and J.S. Read, Indirect Rule and the Search for
Justice, Oxford Clarendon Press, 1972, Chapter 2.




case of Ex parte Mwenya 1 that the internal governance of Northern

Rhodesia was in legal effect, indistinguishable from that of a
British colony. The 1899 and 1900 Orders-in-Council show that the
Company assumed extensive internal jurisdiction, although in the
North Western part of the territory a semi-autonomous status in
internal administration was reserved to Lewanika, 2 By the time of
direct British rule in 1924, there were virtually no limits on the

Jurisdiction of the Crown,

This brings us to consider what effect this assumption of
internal jurisdiction in the Protectorate had on the Crown ownership

of lands.

c. Crown ownership of the lands in a Protectorate

Barotseland was given a special status in matters of land so
before examining the general position we will take a further look at
this part of North-Western Rhodeslia. Barotseland was expressly
reserved for the Lozi King and his people. Thus in land matters the
reserved area remained the concern of Lozl customary law., Barotseland
continued to enjoy this status through successive constitutional
developments till after the independence of the territory. The

Lewanika Concessions and the position of Barotseland were recognised

1 /19607 1 Q.B. 241 at p. 303.

2 cf., S5.V. Mubako, The Presidential System in the Zambian
Constitution, M. Phil. Thesis, University of London, 1970, pp. 25-33,
88"900
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in all the Orders-in-Council affecting the constitutional development
of the territory. 1 For example, when Northern Rhodesia became a
constituent member of the Central African Federation, these rights

were again affirmed.

The Federal constitution provided: ". . . and all rights reserved
to or for the benefit of natives by the said concessions as approved
by the Secretary of State shall continue to have full force and

effect”. 2

The following consideration of protectorate status vis-a-vis
land ownership therefore does not apply to Barotseland in North-

Western Rhodesia.

The establishment of a protectorate carried with it the
assumption that this, in itself, was sufficient to enable the Crown to

assert ownership over the land of the protectorate. 3 The 1923

1 See North-Western Rhodesia Order-in-Council 1899; Northern
Rhodesia Orders-in-Council (1911 and 1924); Federation of Rhodesia
and Nyasaland (Constitution) Order-in-Council 1953; and Northern
Rhodesia (Constitution) Order-in-Council 1963. Cf., Lord Hailey,

An African Survey, Oxford University Press, (Revised 1956) p. 488 and

pP. 490-491.

2 See s. 33(2), S.I. No. 1199 of 1953. Cf., s. 112 of the
Northern Rhodesia (Constitution) Order-in-Council 1963, S.I. No. 2088.

3 See the Law Officers' Opinion of 1899 cited at pp. 49-50,

infra. Thus said Lennox-Boyd, Secretary of State for the Colonies,

in the Northern Rhodesia African Representative Councils ". . . as
you know, before there were Native Reserves at all or Native Trust
Land, all the land of this country was Crown Land . . .". A.R.C.

Special Session with the Secretary of State, 21st January, 1957, col.
28'
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Devonshire Agreement as will be seen, inter alia, transferred the
Company's powers of management and control of the land in the whole
territory except Barotseland to the Crown. (In the absence of
concessionary grants of such powers in North Eastern Rhodesia, the
Company had presumably claimed them as administering authority on

behalf of the Crown, to which the powers then reverted).

Although there has been no authoritative judicial pronouncement
on the matter in Northern Rhodesia, Crown rights to land became an
issue in other African protectorates. Consideration of the issue
in this comparative context must help to throw light on the subject
as it affected the territory under discussion where these contemporary
cases from other African jurisdictions were studied with interest and

concern,

As examples of the conceptual tangles which could enmesh
colonial Jjudges on this point, some decisions from the neighbouring

British Central Africa Protectorate (later Nyasaland) (from which

North Bastern Rhodesia was for some time administered) are of interest.

Nunan, J., in the celebrated case of Cox v. The African Lakes

Corporation Ltd., 1 better known as the Kombe case considered the

whole question of proprientary rights and Crown jurisdiction in a
protectorate. This was a petition to restrain the defendants from
preventing the collection of Kombe seed (strophanthus) by the petitioner
in Chief William's country, and for judgment as to the validity of an

Agreement dated 2nd August 1900, whereby the said Chief William

! Before Mr. Chief Judicial Officer Nunan, 16th and 23rd July
1901 (unreported). See Enclosure in Commissioner Sharpe to Secretary
of State for the Colonies, Despatch No. 114 of 5/4/1905.

€0/ 525/1905/7.
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purported to grant a monopoly of the strophanthus in his District
to the defendants, Prior to the declaration of the British Céntral
Africa Protectorate (later called Nyasaland), a number of treaties
entered into between the Crown and the chiefs im this district
ceded to the Queen, "All our sovereign rights including all mineral
and mining rights absolutely and without reserve . . .". A further
number of treaties entered into after declaration of the
Protectorate in 1891 made over absolutely and in perpetuity to the
Queen, "the whole of our territory surrendering thereby all our
proprientary rights to the same . . .". Some of the treaties were,
however, quite vague as to what rights were ceded. The defendants
in the instant case obtained the grant in question after declaration

of the Protectorate.

Nunan, J., interpreting the effect of a protectorate glossed
over the vagueness in some of the treaties and placed "the very
widest interpretation" on them, in what he conceived as "in the

British interest in this country, and in the interests of the natives

themselves”". On this premise he concluded: 1

The Court therefore holds that the effect of these

Treaties and of the Sovereign Act of the British Crown

of May 14th 1891 in proclaiming the protectorate was

to vest in the Crown the entire soll of the British

Central Africa Protectorate not especially exempted and

to confer upon the Crown the same prerogative and sovereign
rights as in England. All land not specially exempted by
deed or treaty is Crown land.

With this rationale, his lordship held that the grant obtained
by the defendants was invalid because "without the consent of the

Commissioner, no such . . . profit a prendre as is here claimed by

at p. 13
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the African Lakes Corporation, can be given by any Chief". Hence

the injunction sought was granted.

What his lordship appears to have enunciated is that in a
protectorate only the Crown is the source of title as all land,
except that not ceded, was Crown land, Hence one could only obtain
good title over ceded land by a Crown grant or by a private
transaction consented to and sanctioned by the Crown. His lordship

subsequently applied this ratio in Supervisor of Native Affairs v.

Blantyre and East Africa Ltd., 1 also known as the native land case,.

In this case the land in issue was allegedly conveyed to the
defendants by the indigenous occupants, through the headmen, for a
freehold estate. The petitioner Supervisor sought that the Agreement
be set aside for being, inter alia, inequitable. Nunan, J.,
expressed satisfaction that the lack of the Commissioner's consent

to the agreement was sufficient in itself to render the deal invalid.

Although these treaties were vague, an interpretation was
placed on them which enabled the Crown to assume such ownership.
These two cases never seem to have gone all the length to suggest
that protectorate status in itself entailed Crown ownership. Nunan,
d., however went beyond this view as it became apparent in two other

subsequent cases. In Paolucci v. The Commissioner of Mines for the

British Central Africa and The Crown Prosecutor of the British Central

Africa Protectorate v. The Briltish Central Africa Co, Ltd., e both

1 Reported in Supplement, The British Central Africa Gazette,
April BOth 1%31 P. 1.

2 Reported in The British Central Africa Gazette, February
29th 1904, p. 196.
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heard at the same time, Nunan, J., let it be known that declaration
of a protectorate meant nothing less than Crown ownership of the

Protectorate land.,

In both cases the plaintiff in the first case and the
defendant in the second case obtained grants of land from indigenous
chiefs prior to the establishment of the Protectorate. The form of
grant was similar in both cases with very minor differences., 1In
the conveyance involving the first case there were two distinct
grants of land and all mining rights to Sharrer, his successors and
assignees "in the full and absolute possession . . . for all time
coming . . .". In the second case the conveyance granted lands,
woods, rivers, minerals, etc. within certain boundaries to Steblecki
and Lamagna "in full and absolute possession for all time coming".
Sharrer and Stebleckl respectively, were the predecessors in title

of the British Central Africa Co. and Paolucci.

When the Protectorate was declared, chiefs and sub chiefs in
the areas in issue ceded "all . . . sovereign rights including all
minerals and mining rights absolutely and without reserve to . . .
the Queen . . .". Johnston, Commissioner for the Protectorate,
subsequently enquired into the original purchases and certified his
formal satisfaction that there were no valid counter claims and that
the granting chiefs were the sole owners of the rights granted. In

this regard he confirmed the grant of an estate in fee simple,

Pursuant to this Certificate of Claim, the plaintiff Paolucci

petitioned the High Court of the Protectorate to have a declaration
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that he was entitled to all minerals in the land and consequently

to restrain the Crown, through the Commissioner of Mines, from
issuing prospecting licences over his estates without his leave and
to have the Crown recognise the need to obtain such leave. The Crown
in turn applied against the plaintiff and subsequently against the
defendant to have a declaration as tos

(1) the ownership of all minerals in land held under the
Certificates of Claim, and

(2) the rights of the Crown to issue prospecting licences over

the same without the leave of the landowner.

Nunan, J., refused to recognise mineral ownership as vesting
in the holder of a Certificate of Claim and consequently did not grant
the petition sought. Revealing his conception of the far reaching
effect of protectorate status, he said: 1

« « « Absolute ownership of land is impossible in a

subject here as well as in England and lands held by

Certificate of Claim as well as other lands in the

Protectorate are held of the Crown.
His lordship was here confronted with a novel situation. Concerned
with mines royal which under the common law of England remaln the
property of the Crown notwithstanding private ownership of the land, 2
he was attempting to assimilate the position of a protectorate to
this acceptance. In so doing his lordship hoped to get rid of the

two obstacles to this conclusion, namely that (a) the grants in issue

1 at p. 198.

z For the Crown ownership of royal mines at common law, see
A. Brown, A Treatise on the Law of Minerals, (4th ed.) London, 1878,
p. 117. Cf., A. Rodgers, The Law Relating to Mines, Minerals and
Quarries in Great Britain and Ireland (2nd ed.): London, 1876,pp.
175-178.
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preceded the Protectorate, and (b) the territory's mining law, as
contained in the Mining Ordinance of 1899 regulating mining
operations, specifically excepted land estates as the ones in issue.
To get round the validity of the original grants, recognition of
which would have negated the common law Crown prerogative to
minerals royal, his lordship saw, in the submission to Johnston's
enquiry into land claims, a surrender of the original title to the
Crown and a re-grant of title by the issuing of the Certificate of

Claim.

In his conclusion of automatic Crown ownership, Nunan, J.,
certainly abandoned his earlier acceptance in the Kombe case that
only those proprietary rights ceded to the Crown constituted Crown

ownership. The message was now that all land in a protectorate,

however obtained, was Crown land or as his lordship succintly put it --

"all land in this country is held either mediately or immediately from

the Crown".

The Full Court of Appeal for Eastern Africa in Paolucci v.

The Commissioner of Mines for British Central Africa Protectorate and

British Central Africa Co, Ltd. v. The Crown Prosecutor 1 was not

disposed to accept Nunan, J.'s rationalisation., The Court addressed
itself to the questions: ". . . what were these Certificates of

Claim? Were they vouchers of titles already existing in the holders

1 In the Court of Appeal for Eastern Africa, Civil Appeals
Nos. 7 and 8 of 1904 (unreported). Enclosure in Marison, J. to
Principal Secretary of State for the Colonies, Despatch No. 108
of 1/4/1905. CO 525/190/11.
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or were they grants by the British Crown of new, valid and substantial
titles?" Their lordships found in Nunan J.'s conception of a
surrender and regrant a legal fiction for which there was no evidence
as the Certificates of Claim were a confirmation of those rights

which were already in existence.

On the effect of a protectorate over private rights, the
Appeal Court, finding that by 1901, as revealed in the Kombe case
"the British Crown did not claim the Royal Prerogative of justice in
as much as justice to natives was administered in the local courts",
concluded: ". . . It would seem from this that the other Royal
Prerogatives did not apply to the country". On this premise the
Court held:

". « . The lands therefore were the absolute property of

the predecessors in title of the appellants here before

the British Crown acquired any sovereign and territorial

rights and privileges in the country and it follows . . .

that . . . the appellants had a title free from any

condition not expressed in the original and not shown to

be incidents implied therein (i.e. in the original grant)."

On this reasoning the lower court's decision was reversed,

and it was held that the property rights in the lands vested in the

appellants.

The effect of this decision was of great potential significances
it purported to qualify the presumption that the protectorate status
of a territory was sufficient in itself to give the Crown ultimate

ownership of the lands. Now, before Crown ownership could be

at p. 48.



achieved, the Royal Prerogative would first have to be expressly

applied to the territory. 1 Until then the Crown could not claim

to be the source of title., H.W. Fox, a senior official of the
British South Africa Company, writing in London in 1913, commeﬁted
on this Jjudgment as confirming the view ". . . that the holder of a
title recognised by the Crown in a British Protectorate is vested

with a good title". 2

This comment, it is submitted with respect,
was 111 conceived. A mere confirmation of title by the Crown is not
a good source of title. The Crown itself needed first to obtain a

good title to protectorate lands.

Nunan, J., saw in this appellate court's decision a mis-
conception of the category of protectorate territory within which
Nyasaland fell, which he thought was quite distinct from some existing
in East Africa. Reacting to the decision, he wrote the Commissioner:
". . . Unlike the case of Nigeria, Zanzibar, and some other places,
an utter absence of settled Government, civilisation, or established
native laws or customs existed at the date of the Proclamation of the
Protectorate in 1891. In consequence, the Administration assumed
full power to deal with all lands and have sold and leased them on its
own authority since that date". Seeing the judgment as whittling the

sovereignty of the Crown in land matters, he pressed for an appeal to

1 Possibly by the express application of the common law of
England. See per Denning, L.J., in Nyali Ltd. v. Attorney-General
[1956] 1 Q.B. 1 at p. 16.

2 H.W. Fox, Memo on land Settlement in Rhodesis 1913:
Notes and Cases submitted to the Privy Council, Printed by Waterlow

& Sons Ltd., London 1913, p. 31.
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the Privy Council. In this regard he added: ". . . the question of
jurisdiction of land tenures in this Protectorate should be determined
once and for all by an opinion of the Privy Council followed if

necessary by legislation, perhaps even by an Order-in-Council". 1

The Law Officers in their advice to the Colonial Office did not
however think reference to the Privy Council as suitable at the time.
They felt the questions posed, which went beyond the judgment of the
Appeal Court, should only be considered if they arose in a practical
form. The Law Officers expressed, nevertheless, disagreement with
both the Court of first instance as to its surrender and regrant
theory, and the Court of Appeal for questioning the Certificates of

Clainm, 2

As to the former they reported: ". . . we cannot see any

ground for the hypothesis upon which the Court of First Instance
proceeded, that there was a surrender to the Crown followed by a
regrant . . .". As to the latter they reported: "The Certificates
of Claim were issued under the authority of the British Government as
the Sovereign Power which assumed the right of confirming or dis-
allowing any claims to land, and we do not think that the conditions
imposed in these certificates could be questioned in any municipal

Court”.

1 See Enclosure No. 2 in British Central Africa, Despatch No.
102 of 31/3/1905. CO 525/7746/7. For Nunan J.'s public review of
the Appeal Court's decision, see Central African Times, June 3rd 1905.

2 See Law Officers' Opinions, August 15th 1905, Vol. III, 1905-
1918, Miscellaneous No. 177.
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The divergence of judicial opinion underscores the
complexity of the legal doctrine underlying a protectorate in then
emerging British Africa. Erroneous though Nunan, J.'s view might
have been in light of the appellate Court's decision, there was
practically no previous Judicial elaboration on the matter. His
lordship's view does not, however, appear far-fetched for a similar
view had been entertained in the East African Protectorates even

earlier than the two Central African cases came under review.

In 1899 the Foreign Office sought the opinion of the law
Officers in the matter concerning the Crown's sovereignty in the

1 The

East African Protectorate over waste or unoccupied land.
material questions posed were, "In regions where Her Majesty exercises
rights of Protectorate under Treaties such as those made by the

British East Africa Company, which do not specifically grant to Her
Majesty the right of dealing with waste or unoccupied land, does

that right accrue to Her Majesty by virtue of the right of Protectorate?
Is any difference made by the fact of the natives of the region with
whom the Treaty was concluded being practically savages without any

proper conception of ownership in land?"

To the first question, the Law Officers answered in the
affirmatives "We are of the opinion that in such regions the right of

dealing with waste and unoccupied land accrues to Her Majesty by virtue

1 See Law Officers' Opinion, December 13th 1899, Vol. V,
1892-1899, Miscellaneous No. 86.
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of her right to the protectorate”. Amplifying the right to such
lands, the opinion concluded: ". . . Her Majesty might, if she
pleased, declare them to be Crown lands or make grants of them to
individuals in fee, or for any term". Accepting the second question
as being most relevant, the Law Officers distingulished territories
with "some form of settled Government" from those which did not.
Satisfied that the region in issue belonged to the latter category,
the proposition was advanced: ". . . Protectorates, such as those
now under consideration, really involve the assumption of contfbl
over all lands unappropriated . . .". Whatever the respective merits
of these divergent authorative opinions on this fundamental issue, an

answer had to be foﬁnd.

The Privy Council decision in 1919 in the celebrated case of

Re Southern Rhodesia 1 cast some light on this unresolved question.

The matter in issue in this case was who owned the unalienated lands
of Southern Rhodesia as between the Crown, the British South Africa
Company and the indigenous people. Southern Rhodesia became a British
Colony in 1923 but at the relevant time was a Protectorate. The
decision, therefore, is significant for other Protectorates like

Northern Rhodesia and Nyasaland.

It is clear from this case that the assumption of dominion
over the lands by the Crown must be undertaken by an express manifest-

ation of intent. It was in this regard held that a manifestation, by

1 (1919) ac.211.



51

Orders~-in-Council to exercise full dominion over lands which are
unallotted, was sufficient to constitute the Crown, owner of the
lands. The Company advanced the argument that the absence of
annexation after conquest indicated the Crown's disinterest in the

ownership of land and, as the Company was left in occupation, that

was property enough. To this Lord Sumner declared: 1

+ o o if when the protecting power . . . became the
conquering power . ., . and under the Orders in
Council . . . set up by its own authority its own
appointee as administrator and sanctioned a land
system of white settlement and of native reserves,
it was intended that the Crown should assume and
exercise the right to dispose of the whole of the
land not then in private ownership, then it made
itself owner of the land to all intents and
purposes as completely as any sovereign can be the
owner of lands which are public juris ...

As to whether the Company's first occupation of the territory could
be a source of title, Lord Sumner denied: "The questions in this
reference refer to property and not to mere occupation . . . The

fact of occupation and especially the circumstances under which it

was taken and enjoyed are significant and helpful in estimating what

the rights of the Crown were and how far, if at all, the Crown
conferred rights over the land on the Company; but in itself and

by itself occupation is not title”. 2

In Sobhuza v. Miller & Others, 3 another Privy Council

decision, Viscount Haldane accepted and applied Lord Sumner's

1 at p. 240,

2 at p. 239.

3 a.c. /[1926] 518,



52

proposition in Re Southern Rhodesia that an Order in Council is a

manifestation of intent by which the Crown can assume dominion

over the lands. In Sobhuza's case, arising from Swaziland, the

issue was whether the Crown céuld by Order-in-Council abrogate a
Convention, entered into between Great Britain and the South

African Republic, securing customary law and the agricultural

and grazing rights of the indigenous people. Swaziland was at the
date of the Convention, an independent African State treated as a
protected dependency of the Republic. By Orders-in-Council subsequent
to the salid Convention certain lands in Swaziland were expropriated
by the Crown, to the extinguishment of the use and occupation of them
by the indigenous people. It was held that the Orders-in-Council
were effective, even if they were not within the powers recognised by

the Convention,

The two Privy Council decisions do at least dispel Nunan J.'s
view, shared earlier on b& the Law Officers, that protectorate status
was in itself sufficient to confer on the Crown dominion over a
territory's lands. There was need for an express and unequivocal

1 Although the two Privy Council

assertion of Crown ownership.
decisions talk of a manifestation of intent on the Crown's part to
assert dominion over the lands, it appears that such intention ought to

be expressed by legislative enactment such as by Order-in-Council.

1 Cf., Sir K. Roberts-Wray, Commonwealth and Colonial Law,
London, 1966, Chapter 14.
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Such an expression being an Act of State is not amenable to question,
By this very token, a mere assumption of purported ownership such as

by occupation cannot suffice.

Thus in Northern Rhodesia, it could be stated that land in
North Eastern Rhodesia did not become Crown land by virtue alone of
the creation of the Protectorate. In North Western Rhodesia, where
the Lewanika Concessions ceded land rights, these Concessions are the
source of title, assuming that Lewanika had the power to grant such
rights. Crown lands were, however, subsequently declared in the
territory and quite appropriately so. We shall see subsequently what
considerations influenced the Crown in formulating its land policies
and how the same were effected. We might, however, reiterate that the
mere assertion of a protectorate on the part of the Crown was not in
itself sufficient to vest lénd in the Crowns it was necessary, in
addition, to assert overtly, such as by legislation, the intention to

vest lands in the Crown.,

D. Origins of Title to land in Zambia

(1) The Land Concessions in North Western Rhodesia

The British South Africa Company land claims in the territory

1 in the

are mainly based on concessions obtained from Lewanika
part of the territory which came to be known as Barotseland

North Western Rhodesia. Subject to the approval of the Secretary

1 Lubosi Lewanika was Litunga (i.e. ruler) of the Lozl people
1886-1916, see M. Mainga, Bulozi Under the Luyana Kings, London,
1973, at p. 215,




of State for the Colonies the Company did of course have the
authority under its charter to enter into such concessions.

Two such concessions of great importance are those entered into in
1900 and 1909 between Lewanika on the one part and the British South
Africa Company on the other. The 1900 concession granting various
rights to the Company was "over the whole of the territory of the
said (Barotse) nation or any future extension thereof including
all subject and dependent territory." In matters of land this
Concession stateds ". . . but the British South Africa Company
shall have the right to make grants of land for farming purposes

. « « to white men approved by the King, the British South Africa
Company undertaking that the native lands, villages, cattle posts,
gardens and fountains shall be in no way interfered with . . .".
An area known as The Barotse Valley was exclusively reserved for
the King and his people and the Company acquired no rights within

that area.

However, this Concession does not appear to have granted land
rights to the Company over unalienated land. Lewanika did not at
this stage part with his land as grants by the Company to European
settlers were dependent on his approval. Thus title over such grants,
in theory at least, would derive from him alone. The Law Officers,
commenting on similar phraseology in the Lippert Concession in
Southern Rhodesia in reply to a request for an opinion from the

Colonial Office, were disposed to think that the Concession did not

1 For this authority under the BSA Co. charter, see Herslet,
Sir E., Map of Africa by Treaty, op. cit., pp. 272-273.




grant rights over unalienated land. By the Lippert Concession,

King Lobengula granted the Concessionaire Lippert the exclusive
right during 100 years "to lay out, grant, or lease, for such
period or periods as he may think fit, farms, townships, building
plots and grazing areas . . . to give and grant certificates in

my name for the occupation of any farms, townships, building plots
and grazing areas". The Law Officers thus observed: "So far,
therefore, as the concessionaire, or his assign, purports to
alienate pleces of land to grantees in return for payment, he gives
a title which is derived from Lo Bengula and is acting for him and
his name. It by no means follows that the unalienated land of Lo

Bengula belongs to the concessionaire . . .". 1

If there was any doubt about this interpretation, then Re

Southern Rhodesia 2 certainly endorsed the law Officer's view point.

The Privy Council interpreting the Lippert Concession ruled, " . . .
the concession did not give the concessionaire the right to use the
land or to take the usufruct. It did not make any land his, nor
did it enable him to make it his own. What land he appropriated to
others was to be appropriated in Lobengula's name . . .".

Substitute the words "in Lobengula's name" for "with Lewanika's
approval” and this Lewanika concession would appropriately fall

within the Privy Council's ruling.

1 See Law Officers' Opinions, May 15th 1914, Vol. VII, 1905-
1918, Miscellaneous No. 177, p. 3.

2 a.c. /19197 211 at p. 237.
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In fact the British South Africa Company did recognise that
this Concession did not grant any substantive land rights. Thus
the Company in 1904 did ask for and obtain Lewanika's approval
when granting some farms to “good settlers”". Because of this
limitation in the 1900 Concession, the Company subsequently in
1905 obtained two grants of land as "a free gift" from Lewanika.
The Company needed this land for disposition to an increasing
number of settlers, who were flowing up north following the
construction of a railway northwards from Bulawayo (in Southern

Rhodesia), and the development of townships. 1

The 1900 Lewanika Concession received the approval of the
Secretary of State for the Colonies in the subsequent year. A more
exténsive Concession granted in 1909 stated: "Lewanika, with the
advice and consent of his Council, in consideration of the area
reserved from prospecting in the Concession of 1900 being extended
. « . agrees to give to the BRITISH SOUTH AFRICA COMPANY for its
use - or to dispose of as it may think fit - all the land within
the Territory over which he is Paramount Chief, that is to say within
the boundaries of Barotseland North Western Rhodesia except that
portion within the area reserved from prospecting as above extended
« « «". This Concession was similarly approved by the Secretary of
State for the Colonies in the following year. 2 It will be observed

that this Concession unlike that in 1900 had the apparent effect of

1 See T.W. Baxter, "The Concessions of Northern Rhodesia",
in Occasional Papers No. 1, National Archives of Rhodesia and
Nyasaland, June 1953. pp. 19-21.

2 For both Lewanika concessions and approval, see H.M. Williams,

The Mining ILaw of Northern Rhodesia, Zfief. Cape Town, February,
1963/, Appendix B, pp. 172-176.
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surrendering all land rights in Barotseland North Western Rhodesia
(except in the reserved:aifa) to the British South Africa Company. 1
As explained above, unden/1900 Concession Lewanika did not part with
his entire interests in the land due to the condition attached that
any dispositions by the Company were subject to his approval. The
subsequent 1909 Concession does not have a similar condition. Thus

the 1909 Concession has provided the basis for the Company's claim

to ownership of unalienated land in this part of the Territory.

In 1905 the Company had sought to strengthen its land claims
by procuring the transfer of a portion of the North-Eastern
territory to North Western Rhodesia. The Company sought this re-
ad justment from the Colonial Office allegedly to facilitate the
administration of the two territories. Acting under article IV of
the North Western Rhodesia Order-in-Council 1899, the Secretary of
State for the Colonies duly effected the proposal. 2 This it was
claimed had the effect of extending the Company's land rights over
an area which under the Lewanika Concession fell within the proviso

3

" . . . or any future extension thereof",.

These land rights, as extended, were acknowledged in the

recital of the 1911 Order-in-Council and in 1923 at the termination

1 Cf., P.E. Slinn, The Northern Rhodesia Mineral Rights Issue,
Ph.D. Thesis, University of London, 1974, p. 43.

2 The boundary alteration was effected by the High Commissioner's
Notice No. 88 of 29th September 1905. Cf., J.A. Calder, Colonial
Office Secret Memorandum on "BSA. Company's Mineral Rights in Northern
Rhodesia and the Jurisdiction of the Barotse Paramount Chief". CO 795/
45105/7181 particularly pp. 1-2.

3 See P.E. Slinn, The Northern Rhodesia Mineral Rights Issue,
Ph.D. Thesis, op. cit., p. 43.
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of the Company administration were the subject of special
arrangements. Under the 1923 Devonshire Agreement the Company's
land rights were transferred to the Crown and it was agreed that the
Company should receive one half of the sums paid to the Crown under
the sale or lease of lands in "North Western Rhodesia (as it

existed immediately prior po the amalgamation of North Western and
North Eastern Rhodesia in 1911 . . .)". This arrangement was to be
effective from 1st April 1925 to 1st April 1965. 1 Although the
British South Africa Company pressed the Colonial Office to sanction
boundary alternations on the pretext of administrative necessity,
the hidden motive was to enhance its mineral claims over areas of the
North Eastern territory where it was felt that concessions were
vulnerable to strict proof. 2 The Company believed that it would
more easily defend its title under the Lewanika Concessions than
under the mineral concessions obtained from indigenous chiefs in

North Eastern Rhodesia.

J.F. Jones, the joint manager and secretary of the London
Board of the Company, wrote the Company Administrator of North
Eastern Rhodesia in strict confidence advancing various grounds for
the boundary extension. Attaching more importance to the Company's

mineral title, he wrote:

1 cna 1984, clause 3(C).

2 Cf., P.E. Slinn, The Northern Rhodesia Mineral Rights Issue,
Ph.D. Thesis, op. cit., p. 43.
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The title asserted by the Company to mineral rights in

North Western Rhodesia is more easily susceptible of

strict proof in case of need than to similar rights in

North Eastern Rhodesia. The Board attaches great importance

to this consideration. 1

Accepting this ground above all other reasons the Administrator
replied: "But the fifth reason given appears to be of such weight
that the previous four seem hardly worth discussion. I readily
accept the statement that the Company's title to minéral rights in
North Western Rhodesia is more easily susceptible to strict proof
than in North Eastern Rhodesia, as I know nothing of the title under
which such rights are held or of the limits of the area over which
such title extends . . .". While anticipating no actual challenge
to the Company's title in view of Johnston's Certificate of Clainm,
the Administrator however conceded:

However this may be, the Board of the British South

Africa Company must be considered to know best the

grounds on which they claim their rights and privileges

and there can be no question that if their claims can be

better established by increasing the amount of country

included within North Western Rhodesia's boundary that

these boundaries should be extended as far East as

possible. 2

The Colonial Office was apparently quite unaware that the
Company's objective was quite unrelated to facilitating the adminis-

tration of the two territories.,

1 see J.F. Jones to Administrator, Strictly Conf. of 13/2/1904.
Enclosure 1 in Sir H. Young to Ormsby-Gore, Conf. of 7/8/1937.
€O 795/45105/37/5.

2 See Administrator to Secretary, BSA. Co. of 19/4/1904,
Enclosure 3 in Sir H. Young to Ormsby-Gore, Conf. of 7/8/1937.

CO 795/45105/37/5.
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The 1900 Concession, it will be recalled, applied to "the
whole of the Territory of the (Barotse) nation or any future
extension thereof". The Company clearly relied on the 1905 transfer
of territory to North Western Rhodesia as authority to an extension
of the concession area. It is difficult to see how this
administrative action would have had this effect, as there was no
grant of any exercise of jurisdiction in Lewanika in the transferred

area. 1

This brings us to the wider question of the vulnerability of
the Company's land claims in so far as they were based on the
Lewanika concessions. It 1s doubtful whether Lewanika's suzerainty
extended to all the areas distant from Barotseland proper on the
premise that they were "all subject and dependent territory". The
criterion to determine what jurisdiction fell within this expression
was debatable. Short of any form of overlordship vested in Lewanika
over such territories it is impossible to determine whether he had

suzerainty over such an extensive area covering also the copperbelt.

The payment of tribute as indicating conclusively the
existence of overlordship has been dismissed. The King of Italy's
Award on the Western Boundary of Barotseland in 1905 commented on
this:

Tribute, cannot, as such, be considered as proving

authority as Paramount Ruler of him to whom that

tribute is paid; in fact, it often happens that a

tribe, although independent, pays tribute to the
Chief of another stranger tribe, either in order by

1 Cf., P.E. Slinn, The Northern Rhodesia Mineral Rights Issue,
Pd.D. Thesis, op. cit., p. 43.
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this means to escape being harassed by him and to

avold war, or in order to gain his good will and

protection, 1

The 1926 Native Reserves Commission under the chairmanship
of Macdonnel, C.J., rejected Lewanika's suzerainty to have been

so extensive as to be a justifiable basis upon which land was

granted to the Company in the 1909 Concession. This Commission

when appointed in 1926 was assigned to demarcate reserves within
which Africans were to live along the line of rail. 2 Beside its
chairman there were two other members appointed on the Commission.

M. Thomson, a magistrate, was appointed secretary to the Commission.
The third member was Col. H.,M. Hart, a farmer by’occupation. The
Commission did not strictly adhere to its terms of reference. Thus
evidence was also called on the suzerainty of Lewanika over the lands

he claimed to have power to alienate and dispose of mineral rights.

On this evidence the Commission made certain observations
in its report. Of the purported subject and dependent territory the
Commission observed: ". . . Lewanika had relations of courtesy with
the Lenje chiefs Sitanda and Mungule but that no suzerainty over
these chiefs, or any discoverable relations at all with the Lenje
chiefs Chipepo and Mukuwe of the Broken Hill and Ndola Sub-Districts,
still less any with the Lamba, Lima, Sewa, Swaka, Soli or Luano

3

tribes". On the basis of these findings of fact the Commission

concluded:

1 see NAZ/SEC/SVY/9/9/2 Vol. I (26/1) p. 3.

2 For a detailed account of this Commission, see pp.l_Z;% et.seq infra.

3 Native Reserves Commission Report, 1926, Northern Rhodesia

par. 325.




It is still more difficult to see how Lewanika could

possibly confer on the British South Africa Company

« « « the fee simple of all the land in Northern Rhodesia,

or of any of it east of the Sala country. His purported

grant of it in 1909 was a gift of what he did not

possess . . . 1

But even if successful Lozl raids on neighbouring peoples
and payment of tribute were the criteria the affected areas do not
appear to have extended to the north or to the east of the present
day Southern Province 2 and did not certainly include areas of the
Copperbelt. 3 Thus it could be said that the validity of the
Lewanika concessions as granting land rights outside the area of
Lewanika's effective jurisdiction could be questioned on the

principle of nemo dat quod non habet (no one can give what he does

not have).

(i1) land rights in North Eastern Rhodesia

As for North Eastern Rhodesia, the Company had never contended
that the concessions secured from chiefs ever involved a grant of
land rights. It was on this basis that subsequently the Colonial
Office adopted the attitude of regarding land in this part of the

territory as "native land". b There were, however, only two areas

1 Native Reserves Commission Report, 1926, op. cit., par. 327.

2 See map at p. bW 8, infra.

3 See M. Mainga, Bulozl Under the Luyana Kings, op. cit., p.
150. Cf., E. Colson, "Modern Political Organization of the Plateau
Tonga", African Studies, Vol. 7, Nos. 2-3, 1948, p. 92.

b See W.C. Bottomley to Sir H. Young (semi-official) of 24/12/1935.

CO 795/45120/3/4. Cf., House of Commons Debates, 25th July 1923, Vol.
167, Col. 503; and MacDonald to Creech Jones of 6/6/1939. CO 795/
45120/39/10/3. For a contradiction in this policy, see Colonial Office
Minutes of 2/6/1939. CO 795/45120/10.
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excepted from this designation. Three freehold estates in the
Tanganyika District continued to be possessionsAof the British South
Africa Company. The Company had both land and mineral rights in these
freehold estates. The North Charterland Concession area belonged to
the North Charterland Company, a company in which the British South

Africa Company had shares.

The Tanganyika estates were obtained from the African Lakes
Company, a corporation based in Nyasaland, which had managed to secure
concessions from indigenous chiefs in the area. On being voluntarily
dissolved, (an arrangement initiated by the British South Africa
Company), all its acquired lands including the Tanganyika estates

1 The concession

were transferred to the British South Africa Company.
area involved another arrangement initiated by the British South
Africa Company. This area, now in the Eastern Province of the country,
at that time fell within the British sphere of influence. As such it
was embarrassing to both the British South Africa Company and the
British Commissioner in Central Africa Protectorate (Nyasaland) that

a German concessionaire had already allegedly obtained both land and
mineral rights from Paramount Chief Mpezeni of the Ngoni. This chief
was reportedly hostile to any British advancement and thus made it

difficult for the British South Africa Company to secure a similar

concession from him. 2

1 See A.J. Hanna, The Beginnings of Nyasaland and North
Eastern Rhodesia 1859-95, op. cit., pp. 174 et seq.

2 See E.H.L. Poole's notes, Enclosure in Maxwell to Green of

3/6/1929. €O 795/%35230/29/6.




The German concessionaire Wiese transferred this concession
to the Mozambique Gold Land and Concessions Company. He never
managed, however, to obtain confirmation of title from Commissioner
Johnston. Sir Harry Johnston was the British Commissioner for the
Protectorate. The North Charterland concession fell within the
North Eastern Rhodesia region and so it was the province of the
Commissioner to investigate and if thought fit, approve this
concession. Johnston withheld his confirmation on three grounds,

1 ihat (a) there was no evidence of consent on the part of

namely
the granting chief and authority on the part of the person who

secured the concession; (b) Paramount Chief Mpezeni was not recognised
as a chief; and (c) the concession fell within the country covered by
the Treaty of 1899 between the British South Africa Company and

Chief Mwasi of the Chewa. Barnes, however, refutes that any of the
chiefs with whom the British South Africa Company entered into

teaties ever laid claim to this concession area which was within
Mpezeni's realm. 2 The British South Africa Company having the only
recognised claim sought to solve the unsatisfactory situation by
initilating the dissolution of the Mozambique Company and having it
reconstituted as the North Charterland Company. In consideration

of having this new company granted mineral and land rights in the

concession area, the British South Africa Company obtained a share-

1 See Sir C. Hill, Memorandum on British Central Africa Claims
Conf. 6502, Chapter V.

2 See J.A., Barnes, Politics in a Changing Society, Oxford
University Press, 1954, pp. 75-78.




65

holding interest and the grant was made subject to the latter

Company's regulations. 1

In 1923, at the termination of the Company administration,
the three freehold estates in the Tanganyika District were not
included in the transfer of land to the Crown. These estates

continued to be recognised as belonging to the Company. 2

While recognising previous Company alienations of land, the
1923 Agreement expressly provided for the North Charterland
Concession as well - "As regards the concession granted by the
Company to North Charterland Exploration Company the Crown reserves
the right to set apart such native reserves in the area granted to

3

the Company as the Crown may deem proper".

Despite the official acknowledgement that apart from the
Tanganyika estates and the North Charterland Concession area all
the land in North Eastern Rhodesia was “native land", the Company
had claimed as the administering authority ownership of the
unalienated lands in the Territory. In 1900, a year after the 1899
North Eastern Rhodesia Order-in-Council, the Company's Administrator
of the Territory established by regulations a Lands and Deeds

Registry. The regulations were purportedly made pursuant to the

1 See Enclosures in Maxwell to Webb, Conf. of 21/6/1929.
€O 795/X35230/29/8.

2 Cmd, 1984, clause 3(d).

3 Ibid., clause 3(e).
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power conferred on the Administrator by the 1899 Order-in-Council
to make regulations "for the peace, order and good government of

all persons within the limits of this Order . . .". 1

Regulation 2 of the Lands and Deeds Registry Regulations,
preceded by the word "DECLARATORY" provided: "All unalienated
land in the Territory is vested in the Company . . .". 2 The word
declaratory suggests that the British South Africa Company took it
for granted that it was owner of beneficial interests in unalienated
land. It was practice preparatory to making a grant to a settler
for the Company to take possession of unoccupied land "for the

purpose of colomisation or agricultural development". 3

The 1900 Regulations were subsequently repealed in 1905 b
and new Regulations substituted and the declaratory regulation
vesting unalienated land in the Company was not retained. This does
not mean that the Company stopped its practice of granting unalienated
or unoccupied lands to settlers. On the contrary, the Company still

continued with its dispositions of these lands. 5 The Company did

1 See Arts. 16 and 17 of the 1899 North-Eastern Rhodesia
Order-in-Council.

2 See Govt. Notice No., 10 of 1900,

3 See Memoranda by Mr. L.A. Wallace, Relating to the B.S.A.
Company's Titles in Northern Rhodesia, London, 1905.

4 Registration
See reg. 2, The Lands and Deeds/Regulations, 1905.

5 See Memoranda by Mr. L.A, Wallace, Relating to the B.S.A.
Company's Titles to Land in Northern Rhodesia, op. cit., par. 2.
Ccf., p. 295, infra.
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1 with

this with the full knowledge that the Certificate of Claim,
the limited exceptions mentioned, gave no title to the land. Without
relying on the 1905 boundary extension (which must serve to

indicate that the Company was aware that this could not be a valid
basis upon which to assert (landclaims) the Company officials took

the view that authority for making grants of land was based on the

Company's powers of administration exercised on behalf of H.M,

Government,

As has been discussed above, practice of this kind in the
grants of land raiseSfundamental questions regarding the origin of
title in protectorates. 3 In the particular context of the 1900
Regulations, a further question of vires must be considered. It is
doubtful whether the administrative power to make regulations for
the "peace, order and good go?ernment“ of the territory extended to
the appropriation to the Company of all unalienated land, to which
the Company could lay no claim under agreements with the local
inhabitants. Doubt was also expressed in the Colonial Office as to
whether the "peace, order and good government" formula"could cover
the situation of land ownership and transfer since the High

Commissioner (and in our case the Administrator) was also bound to

1 These were issued under the authority of Sir H. Johnston,
Commissioner for British Central Africa Protectorate (Nyasaland),
confirming the rights acquired by the Company under the concessions.
See pp. 72-73, infra.

2 See Memoranda by Mr. L.A. Wallace (Chief Surveyor) Relating to
the B.S.A. Company's Titles to land in Northern Rhodesia, Fort
Jameson, 1904.

3 See Section B, supra.




68

respect native laws and customs”. 1

Subsequent Orders-in-Council after 1900 shade no light on
the Company's title to unoccupied lands in North Eastern Rhodesia.
The 1911 Order (amalgamating the two territories) merely restates
the assurance of native rights to land in their occupation and confers
a power on the Company to assign sufficient land for native
occupation. 2 It was not until 1924 when the Company handed over
the administration  of Northern Rhodesia to the British Government
that a clause in the Order-in-Council of that year apparently granted

the Governor power tc make grants of land.

Article 14 of the Northern Rhodesia Order -in-Council empowered

the Governor to "make and execute . . . grants and

dispositions of any lands . . . which may be lawfully

granted or disposed of by His Majesty: Provided that

every such grant or disposition be made in conformity

elther with some Order-in-Council or law for the time

being in force . . . or with such instructions as may be

addressed to the Governor under His Majesty . . . or

through a Secretary of State."

It will be seen that this provision does not expressly vest
land in the Governor. Everything pertaining to grants and
dispositions of land (and presumably title consequent on the grant)
is conditioned on the authority of a subsisting law or Order-in-
Council. There is nothing in this provision, it appears, from which
could be inferred that unoccupied lands in North Eastern Rhodesia now

vest in the Crown. On the contrary, as will have been noted, even the

1 See W.R. Johnston, Sovereignty and Protection: A Study of
British Jurisdictional Imperialism in the Late Nineteenth Century,
Duke University Press, 1973, at p. 272.

2 See Arts. 40-44, Northern Rhodesia Order-in-Council, 1911.
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official view was to regard unoccupied land in North Eastern

1 However, in 1928 and 1929 Reserves and

Rhodesia as "native land".
Crown land were declared in terms of Orders-in-Council in the East

Luangwa and Tanganyika Districts of North Eastern Rhodesia. 2

At the time of direct British administration (in 1924) the
first Imperial Governor continued the Company practice of making
grants of land in a form approved by the Colonial Office. 3 Although
it could be argued that the Colonial Office consent conferred good
title on those who were granted land by the Governor, it would be
difficult to argue that this practice involved the Crown in an
assumption of title to unalienated land throughout North Eastern

Rhodesia.

In the absence of any challenge it appears that the practice
inherited from the Company provided the basis for land administration.
The Devonshire Agreement had provided: "The Company as from the ist
day of April, 1924, assigns and transfers to the Crown all such rights
and interests in lands as it claims to have acquired by virtue of the
concessions granted by Lewanika upon which date the full and entire
control of the lands throughout North Western Rhodesia as well as
elsewhere in Northern Rhodesia shall be taken over by the Crown and

thereupon . . . the Crown shall be completely free to administer such

1 see p. 62  supra.

2 For creation of these classes of land, see Chapter 3, pp. 201
et seq., and pp. 239 et seq.

3 This presumably is what is meant by "with such instructions
as may be addressed to the Governor . . . through a Secretary of State".
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lands in such manner as the Crown may in its discretion deem best
in the interest of the Native population and in the public

interests generally' 1

The Agreement indicates the source of title to land in North

Western Rhodesia, namely the Lewanika concessions on which basis

the Company transferred its rights and interests in land to the
Crown. In respect of elsewhere in Northern Rhodesia (which by
inference must mean North Eastern Rhodesia) the Agreement very
carefully transferred only "the full and entire control of the
lands" to the Crown. Whatever rights the Crown acquired, it is
submitted, they cannot be such as would vest title to land in the

Crown.

Thus in North Eastern Rhodesia the Company could only transfer
to the Crown, such rights as it had, i.e. "administrative rights".
i But whatever the defects in the source of title as just discussed,
these were probably cured by the subsequent creation by legislative

action of Crown lands, Reserves and Trust land.

(111) The mineral concessions and the severance of mineral rights
from the land

The grant of mineral rights by indigenous chiefs in both North
Western and North Eastern Rhodesla invites an examination of the
circumstances of severance of mineral rights from the land. From the

view point of a landholder it was important to know what rights in

1

Cmd 1984, clause 4(d).
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minerals were severed from his title to land. This was necessary
because this determined to what extent a landholder's rights were
curtailed in the enjoyment of interests in land which would normally

include rights in mineral deposits on the land,

This consideration is highlighted by a 1926 case in which the
Company sued one Farmstone. The Company issued a writ against
Farmstone claiming, inter alia, an injunction restraining him from
continued use of limestone situated on his farm. 1 This sparked off
such a considerable reaction from both the territory's Government
and the settler community that the Company never pursued its cause
of action. Murray, a member of the Leglslative Council, registered
the settler's opposition in the Council -~ "If limestone is to be
claimed as a mineral, there 1s no real reason why granite, marble,
sand, clay, water and even the air, cannot be claimed to be a mineral.
It means that no man will be allowed to make bricks on his farm for
he will be using minerals which can be exploited for commercial

purposes".

The Company's position was that limestone was a mineral which
belonged to it and as such was not willing to have it worked without
a permit. As for the Northern Rhodeslia Government, although it

conceded that limestone fell within the words of the Mining

1 For copy of writ, see Enclosure in Goode to Amery, Conf. of

22/1/1927. CO 795/18206/27/16.

2 See Leg. Co. session with regard to Mineral Reservations in
Titles for Land, Enclosure in Goode to Amery, Conf. of 22/1/1927.
CO 795/18206/27/16, p. 2.
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Proclamation, which purportedly defined minerals ceded to the Compaxua
it advocated for a more accommodating formula allowing private use

of the substance.

We might now look at the words of grant in the respective

mineral concessions in both North Western and North Eastern Rhodesia.

In North Western Rhodesia, the 1900 Lewanika Concession as
supplemented by the 1909 Concession granted the British South
Africa Company the right "To search for, dig, win and keep diamonds,
gold, coal, oil and all other precious stones, minerals or substances".
In North Eastern Rhodesia, the Company's title to mineral rights
derives from treaties entered into with various chiefs which were
confirmed by Sir Harry Johnston, The Commissioner issued two
Certificates of Claim both dated 25th September, 1893 recognising
the Company's mineral claims. Certificates of Claim A confirmed
"The sole right to search, prospect, exploit, dig for, and keep all
minerals and metals" in twelve of the areas where the Company's
agents had secured treaties. Certificate of Claim B phrased slightly
differently confirmed the right "To search, prospect, exploit, dig
for and keep all minerals and metals" in the other six areas where
the Company had similarly secured treaties. With these confirmations
the entire potential mineral wealth of North Eastern Rhodesia was

assumed to have effectively been vested in the Company.

Certificate of Claim A is the more important of the two

certificates. It is this Certificate, together with the Lewanika

Concessions, which allegedly covered the copperbelt, Zambia's
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economic backbone. The Certificate commences with a recital of
enquiry before confirming, inter alia, a grant of mineral rights:
" . . . I have enquired into the claim of the British South Africa
Company . . . to have obtained from a number of independent and
ruling chiefs in British Central Africa the following rights and
privileges:s . . .". Then it proceeds to enumerate the treaties,
one of which relates to the present day Copperbelt: 1 "The said
rights and privileges . . . being claimed by the said . . .
Company . . . in virtue of a number of treaties and compacts
cohcluded by them through their Agents to wit:
No. 10 A Treaty with Mshiri, Paramount Chief of Southern

IRAMBA, and of countries lying in the Northern

part of the basin of LUNSEFWA River, dated 5th

November 1890".
After certifying that there were no valid counter-claims over the
land in question and that the grantors were the sole and only
rightful owners, the Certificates concluded with a declaration of
validity of the rights acquired: "THEREFORE I DECLARE the above
mentioned claim of the . . . COMPANY , . . to be established and to
be recognised as legal and valid by the Government of Her Britannic

Majesty . . .". 2

The question of severance of minerals from the land can be
viewed from three perspectives, namely (a) consent and authority of
the grantor (i.e. local chief), (b) the right granted and (c)

definition of minerals granted.

1 The Copperbelt refers to an area rich in copper deposits
extending from Broken Hill (now Kabwe) northwards to the border with
Zaire,

2 For both Certificates, see H.M. Williams, The Minine Law of
Northern Rhodesia, op. cit., Appendix A, pp. 167-171.
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(a) Consent and authority of the grantor

As for North Western Rhodesia, much has already been said on
the authority of Lewanika. It will be recalled that the Lewanika
concessions purportedly granted both land and mineral rights. Thus
criticism on the authority to grant land rights is applicable with
equal force to the grant of mineral rights. It has been observed
on Lewanika's authority that it is doubtful that his suzeraignty
could have been as extensive as he purported. As for consent it
appears that there has been no dispute that this was lawfully obtained.
With regard to consent the recital clause in the 1900 Lewanika
concession declared: " . . . I Lewanika Paramount Chief or King of
the Barotse Nation or people for myself and my heirs and successors
and for my people with the advice and consent of the Council of my
Nation at a full meeting . . . agreed and do hereby agree for the
considerations mentioned below . . .". The 1909 supplementary
concession had a similar recital clause. Both the 1909 concessions

were duly attested by Lewanika and other relevant representatives of

the Lozl people. 1

Thus severance of minerals by grant to the British South
Africa Company cannot presumably be attacked on the basis of lack of
consent in respect of the Lewanika concessions in North Western
Rhodesia. In North Eastern Rhodesia, however, both the authority and

consent of local chiefs have been severely questioned.

1 cf., T.W. Baxter, "The Concessions of Northern Rhodesia",
op. cit., pp. 16-19.




It has been observed that Johnston did not in fact follow
his procedure of local investigation to ascertain that the vendor

or lessor had the right to dispose of the land and to determine the

extent of the area, the subject of transfer. With such a relaxed

procedure, it has been noted that Commissioner Johnston in fact

lumped together fifteen Treaties in one Certificate of Claim,
"without determining definitely the limits of each Treaty". 1

Hanna in his book The Beginnings of Nyasaland and North-Eastern Rhodesia

also suggests that Johnston's attitude to the Company's claims within
its sphere of operations 2 (outside the Nyasaland Protectorate) was
one of "liberality and encouragement" appreciating the Company's
expensive role "in commencing the development of the Territories over
which these claims extended”. 3 SummarisiQSJohnston's disposition
for whatever agency carried the burden of administration he states
that Johnston acted very favourably to the Companj in its sphere of

N

operations.,

1 See GColonial Office Memorandum on Certificate of Claim of
25th September 1893, covering Katanga and Central portion of
Northern Rhodesia. CO ?95/45105. Cf., Sir C. Hill, Memorandum on
British Central African Land Claims. op. cit., pp. 9-10.

2 Sphere of operations refers to North-Eastern Rhodesia before
the British Government through the British South Africa Company had
effectively established a protectorate over the region.

3 See A.J. Hanna, The Beginnings of Nyasaland and North-
Eastern Rhodesia 1859-95, op. cit., p. 236.

L

Ibid., footnote 2, p. 236.
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Krishnamurthy agrees with this. With the British South Africa
Company's provision of subsidies to Johnston's administration he
observes that Johnston was under pressure to issue Certificates of

Claim to the Company in recognition of all its claims. 1

On the treaties themselves, which were purportedly validated

o PR T

by the Certificates of Claim, Krishnamurthy reveals that some chiefs
who signed them had no authority as they were "mostly men of mo
consequence, and by the nature of the historical situation at that
time, their jurisdiction was vague". As for some other chiefs, he
observes that they were not chiefs over areas covered by the treaties.
Of the more significant Mushili treaty, after a review of other
historical facts to the contrary, he raises the doubt "as to whether
Mushili had any Jjurisdiction to grant concessions over the area
mentioned in the treaty as the northern part of the basin of the

Lusenfwa" as that area "did not include the Copperbelt”. 2

M. Faber, the adviser to the Zambian Government at the peak of
the mineral rights issue, comes to the conclusion, after obtaining a
sworn affidavit of the only surviving principal witness to the Mushili

treaty, that it lacked both consideration and consent. 3

1 See B.S. Krishnamurthy, "The Thomson Treaties and Johnston's
Certificate of Claim", AfricanSocial Research, No. 8, December 1969,

p. 597.

2 Ibid., pp. 594-595.

3 See M. Faber, "The Mshiri-Thomson Meeting of November 1890",
African Social Research, No. 12, December 1971, pp. 137 and 140.
For the Mushili Treaty, see pp. 135-136.
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Such have been the doubts cast on the Company's title to
mineral rights based on the consent and authority of a local chief.
But even if these were to be discounted, the concessions themselves
are imbued with difficulties of interpretation relating to what

right was conveyed and what minerals are the subject of this right.

(b) The concessions and the right granted

The Lewanika Concessions granted the Company "the sole
absolute and exclusive perpetual right and power . . . To search
for, dig, win, keep etc." Certificate of Claim A confirmed on the
Company "the sole right to search, prospect, exploit, dig for, and
keep etc.” Certificate of Claim B confirmed a grant of "exclusive
rights" on the Company, "solely, absolutely and entirelys +to search,

prospect, exploit, dig for and keep etc."”

The question has been asked do the words in the concessions
mean that the Company had a mere right to the minerals or that the
ownership of the minerals was vested in the Company, or indeed both?

On the face of the documents, Williams, in his Mining Law of

Northern Rhodesia is prepared to take the view that the Company had

Just a mere right to minerals but not the ownership of minerals.
In this regard he says:

+« + » On a proper interpretation of the several
concesslions, what the Company acquired was not the
minerals themselves, or the ground in which the
minerals are deposited, but the right to go on the
land to search for and extract and keep as 1ts own
property the minerals so found and extracted from
the ground. 1

! See H.M. Williams, The Mining law of Northern Rhodesia,
op. cit., p. 149,




78

This view appears to be supported by the statutory mining

law of the time. The Mining Proclamation of 1912 1

declargd in its
preamble: "WHEREAS the right of searching and mining for and
disposing of all minerals and mineral oils in Northern Rhodesia
notwithstanding the dominion or right which any person, company,
syndicates or partnership may possess in and to the soil on or
under which such minerals and mineral oils are found or situated
is vested in the British South Africa Company; . . .". This
preamble envisaged the possibility of a situation where land --
the surface and the underneath, is owned by somebody else. It is
this possibllity which gave rise to the need to acknowledge the
Company's right to the minerals underneath which would otherwise
be owned by the landowner. But the right to such minerals when

the subsoill is already owned can only be the right to exploit and

extract the minerals and not ownership of the subsoil.

This preamble is of course only of limited significance as
it can only be declaratory of the subsisting position. The Mining
Proclamation did not in any of its provisions deal with the question
of ownership. Hence only the concessions are the sole source of
whatever right was granted. The only case which dealt with the

question of interpretation is British South Africa Company Lid. v.
2

Yeta. In this case the defendant Yeta, successor to Lewanika,

granted Gordon James a mining concession to work some mines within the

1 No. 5 of 1912.

2 ¢ivil Cause No. 20 of 1929 (unreported).
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area reserved for the chief and his people in the original
concessions. The British South Africa Company brought suit against
the defendant and the concessionaire to have the arrangement declared
void. The Company argued that although the area in issue was
reserved for prospecting at the instance of the Company, the Company
had the sole right to prospect for minerals. This right could only
be exercised in the reserved area with the consent of the Lozi King
who had the discretion of granting or withholding the right., The
King's right however did not include a grant of mining rights to
other people. The case however ended in a consent judgment declaring,

inter alias

In the residue of the Territory covered by the said
Concessions . . . the sole and exclusive right to

the minerals (including the sole and exclusive right
of making grants or dispositions of the same) is
hereby declared to be vested in the Plaintiff Company
and its successors in title and assigns. 1

This passage seems to provide another version on the meaning
of title. It is not the mere right to minerals as if it were a

mining right but the entire ownership of the minerals which

vested in the Company. The right to minerals is inclusive, inter alia,

of the right to alienate minerals. The exclusive right of disposition
thus appears very consistent with the entire ownership of the

minerals. But the above being a consent judgment could only have

been binding between the parties to the action. Thus the right granted
to the Company by concessions other than the Lewanika Concessions

would not be affected by the consent judgment declaration.

1 See Judgment of March 1938, par. 5.
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Nor did the 1923 Devonshire Agreement recognising the
Company's mineral rights throughout the territory define the question
of title explicitly. Clause 3(G) of the Agreement stated: " . . .
the Crown shall recognise the Company as the owner of the mineral
rights acquired by the Company in virtue of the concessions
obtained from Ilewanika in North Western Rhodesia and concessions in
North Eastern Rhodesia . . .". This recognition as is apparent is
equally vague for ultimately the question of title had to depend on
what interpretation could be placed on the concessions themselves.
The vagueness on the Crown's part appears deliberate. Gordon Smith

(Attorney-General of Northern Rhodesia) commented in 1930 on this

recognition, confining his remarks to the Lewanika Concessions:
"It might be noted that the Crown was careful to avoid saying what

such mineral rights consisted [?giq:7 or what rights were actually

1

acquired by the Concession". Sir J. Risley, legal adviser,

expressing the Colonial Office reaction to the Company's mineral-
rights entertained even a broader view of the title being open to
question by any third party. In 1927, he minuted:
I do not think that the Crown is under any obligation,
under the Agreement of 1923 or otherwise, to give the
Company a statutory title as against the world to its
mineral rights as described in Section 3(G) of the

Agreement . . . If anybody is concerned to question
those rights, the Company must defend them. 2

Whatever of course might have been the official view, this

1 See Enclosure 3 in Maxwell to Lord Passfield, Despatch No.
138 of 6/3/1930. CO 795/35505/30 par. 4.

2 See Minutes dated 14/7/1927. CO 795/X18345/27.
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need not necessarily have been the judicial view. Be this as it may,
it looks doubtful that Clause 3(G) ever granted anything more than

was obtained from the concessions. The Crown merely recognised what-
ever it was that was acquired. Hence the question concerning exactly

what right was acquired still remained open.

In as much as the extent of the right granted was in doubt so

the minerals to which the right related remain undefined.

(¢) The definition of minerals

Apart from the minerals specifically enumerated, no definition
is given to the term "minerals" which all concessions confer on the
Company. The only document containing such definition is the 1912
Mining Proclamation already referred to. In its definition section,
this statute says of "Mineral" or "Minerals" -- "The words shall be
taken and construed in their most general, extensive and comprehensive
sense and meaning". Although this definition is not very revealing,

1

the English cases of Bext v. Gill ~ and Lord Provost of Glasgow v.

Farrie 2 are quite enlightenling. In the first case it was held that

the word "minerals" includes every substance which can be got from
under the surface of the earth and for a profitable purpose unless
there is something in the context or in the nature of the transaction

to induce the court to give a more limited meaning. The second case

1 y1.n.5.ch. p. 761.

2 (1888) 13 App. Cas. p. 657. Cf., the South African case of
Brick and Potteries Co. v. Registrar of Deeds, 1903 T.S. 473.
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even went further with Macnaughten, L.J. refuting that commercial
value should ever be the test., His Lordship stated that he saw no
reason why that which was a mineral when commercially valuable should
cease to be a mineral when not worked for a profit. With this in
mind, his Lordship interpreted the word "minerals" in its widest
signification as probably meaning every inorganic substance forming
part of the crust of the earth other than the layer of soil which
sustains vegetable life. If the 1912 Mining Proclamation were the
source of title, this extensive definition of "Mineral" or "Minerals"
would have been appropriate. The concessions from which title
emanated did not, however, provide any definition. Since, as already
indicated, the Mining Proclamation was not the source of title, the
definition in it was inappropriate. We have therefore to look elsewhere

for a proper test.

The proper test to have determined the issue ought to have been
sought in the mining case law of the time. In the Farrie case Halsbury,
L.J., laid down the test when he said that in a grant of ’'mines and
minerals' it is 'a question of fact what these words meant in the
vernacular of the mining world, the commercial world, and landowners,

at the time when they were used in the instrument'. 1 In North British

Railway v. Budhill Coal and Sandstone Co., 2 where the Farrie test

was followed, it was held that in the cicumstances sandstone was not

1 p.%4, Supra at p. 669. Cf., the South African case of New
Blue Sky Gold Mining Co. Ltd. v. Marshall 1905. T.S. 363.

2 [19107 a.c. p. 116.
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a 'mineral' within the meaning of a section of a statute. In

Caledonian Railway v. Glenbuig Union Fireclay Co., 1 fireclay was

held to be a mineral with Loreburn, L.C., declaring: " . . .
the court has to find out what the parties must be taken to have
bought and sold respectively, remembering that no definition of

"

'minerals' is attainable . . .".

There appears nothing in the above propositions which would
make the prineciples enunciated especlally inapplicable to concessions.
As a matter of fact, the cases cited are not concerned with a
particular document but with the issue whether a particular mineral

was conveyed or not. On the basis of the tests enunciated in these

cases, it appears fair to state that it is not every inorganic substance

in the subsoll that was conveyed in these concessions.

The latest Mines and Minerals Act, 1969 2 however retains the
same definition of "Mineral" or "Minerals". The difference between
the position now and that under the 1912 Mining Proclamation is that
State title to minerals is stautory. The Company found itself obliged
to effect the transfer of title because of the continued contest

against the Company's original acquisition of title to mineral

1 /791177 a.c. p. 29.

2 Cap. 329, Revised Laws. Came into operation on 1/1/1970. See
S.I. No. 490 of 1969.
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rights.

The position now is that there is a clear separation of title to
minerals from title to the land in which they may be found. S.3(1)
of the Mines amd Minerals Act unqualifiedly vests mineral ownership
in the President in the words:

All rights of ownership in, of searching for, mining

and disposing of, minerals, are hereby vested in the

President on behalf of the Republic.

This vesting is notwithstanding any land rights a landholder may have.
Thus subsection (2) of the same provision amplifies:

The provisions of subsection (1) shall have effect

notwithstanding any right of ownership or otherwise

which any person may possess in and to the soil on

or under which minerals are found or situated.

Thus the landholder clearly holds land rights less whatever minerals

there may be on his land.

During the colonial period, however, whatever the uncertainty

as to the validity of the Company's claims to mineral rights, the
Company continued to assert its rights and to derive benefits from the
same. The Company was thus in a position to exert considerable influence

on developments in the land tenure system in order to prevent any

For a summary of mounting opposition, see P. Slinn, "Commercial
Concessions and Politics During the Colonial Period: The Role of the
British South Africa Company in Northern Rhodesia 1890-1964", African
Affairs, Vol. 70, No. 281, October 1971, pp. 375-377. Cf., Leg. Co.
Debates, 13th December 1938, session 3rd-21ist December 1938, pp. 116-
125; and 22nd-24th March 1948, session 6th-24th March 1948, pp. 366-
376 and pp. 430-431. For a detailed account of the final crisis and
settlement, see P.E. S1linn, The Northern Rhodesia Mineral Rights Issue,
op. cit., Chapter VII particularly pp. 265-266. For the Northern
Rhodesia Government's stand on the matter immediately prior to
Independence, see Govt. White Paper, The B.S.A. Company's Mineral
Royalties in Northern Rhodesia, 1964, Govt. Printer, Lusaka.
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diminution of its claims to mineral rights. 1 Thus the Company's
influence on land policy did not cease with the surrender of its

administrative responsibilities in 1924,

1 For the Company's influencial role in the development of the
land tenure system, see Part II, pp. 199 et seq., infra.




CHAPTER 2

THE NATURE OF INDIGENOUS RIGHTS IN LAND

'For half a century judges and colonial administrators
have debated the concept of ownership and the nature of
title to land under Customary law. In West, East and Central
Africa the debate has continued. We can now examine this
subject from the earlier viewpoint of indigenous title and

the current Customary law relating to land.

A. Approach of judges and administrators

In the Nyasaland Protectorate of Central Africa in 1901
the question of indigenous title to land had invited judicial
comment. In the Kombe case the chief's capacity in land
matters attracted fhe following comments from Nunan, J.1'

", « « The Chief's jurisdiction, even in the theory, is a
purely personal jurisdiction over the natives of his tribe.

His proprietary rights in the absence of any special treaty
stipulations, are rights in the name of his tribe to existing
villages and plantations, and the user of unoécupied lands'.
His lordship viewed the chief's authority as pertaining more to
his subjects tham over the lands. Speéifically denying that a

chief can be conceived as landlord, his lordship concluded:

" « « The Chief is therefore in no sense to be considered the

1 Cox V. The African Lakes Corporation Ltd. at p.19« Cf., pi0

5uprae.
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landlord of the land in which he exercises jurisdiction
over the natives of his tribe. Even under the native law
of the tribal system he would not have been considered the
sole proprietor. . .".

Implicit in this appears to be a recognition that a chief
is only one such proprietor amongst many others of his people
to whatever rights there may be in land. What these property
rights were was a question left in abeyance. Reflecting on

the nature of these rights in the two mineral rights cases

already discussed.1 Nunan, J., distinguished them from an

English fee simple, which emanated from Certificates of Claim

as the source of title. Answering the question "What. . . is

a Certificate of Claim?" in which was recited a grant of the

fee simple from Chiefs, Nunan, J., said:2 "It cannot be a

mere official recognition of the existence of a valid transfer

of an estate in fee simple from a native chief or chiefs. An

estate in fee simple is an entity peculiar to English law

and unlikely to be evolved independently by Kapeni or Chisombae. « «'e
His lordship appears to be saying that the fee simple estate

conveyed derives from the Certificate of Claim and not from the

chiefs. This is so because a fee simple estate is an interest

which only exists in English law. Implicit in this acceptance

is a denial that such an interest can ever exist under indigenous

tenure. The Certificate of Claim however could only be a source

of title if the Crown had acquired previously absolute title

1. Paolucci v. The Commissioner of Mines for the British Central
Africa Protectorate~and The Crown Prosecutor of the British
Central Africa Protectorate v The British Central Africa Co.

Ltd.

2e At Pe 198.




such as by an Act of State. In the absence of such

acquisition a Certificate of Claim cannot purportedly
convert an indigenous land interest into an English fee
simple.

Nunan, J., had occasion in the case of Supervisor of

Native Affairs v. Blantyre and Fast Africa Etd.,td reconcile

this contradiction. He held in this case ''that chiefs and
headmen acting ﬁith the consent of their people . . . have
the power to make valid agreements even if the same involve
the disposition of freehold rights, easements or profits
; prendre in the possession of their tribes or villages'.
But this capacity was for the limited purposes of conveying
interests to private persons which had to be confirmed by
certificates of claim and of ceding rights to the Crown by
treaty. To deny this capacity, his lordship said, 'would be
to ignore the facts of local tribal and village law and custom,
and would at once raise up the ghosts of long decided legal
questions involving the titles not alone of every individual
holder under a Certificate of Claim but of the Crown itself
as landholder in this country under the various treaties with
chiefs and headmen".1

Imperial considerations once again distracted his lordship's
view, for put simply, the reason advanced was one of expediency.
It appears most unlikely that a transfer between indigenous

parties of a freehold estate under customary tenure could have

1 at p. 2.
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received his lordship's judicial recognition. Neither has

the Court of Appeal for Eastern Africa squarely faced the

issue of the nature of such title. Addressing itself to the

Crown Prosecutor's arguément in the two mineral rights cases

discussed above‘:l that the chiefs in British Central Africa

"were not able to understand ownership to land and therefore (
|

could not convey it", the court expressed satisfaction that

there was evidence to the contrary warranting a conclusion
that title to land could be conveyed. The Court concluded
that the treaties, Acts of Cession and Agreements made between
the Crown and the various chiefs of the region provided "ample
evidence that ownership in land was recognised as among the
matters within the comprehension of the Chiefs and people so
that white settlers might acquire a title to it under native
laws".2 Relying further on the procedure of enquiry into the
land claims, the Court observed: 'In addition the Commissioner
expressly found in every case that the vendors were the 'sole
and only rightful owners of the land' dealt with, and it seems
to us to be clear that they were sufficiently civilised to be
able to give a good legal title to land'.

What this legal title meant was apparently not answered.
The Court appears to have treated the matter as a question of
fact than of law. Relying on the face value of treaties and

certificates of claim the Court readily accepted as a fact that

ownership of land as described in these documents was ''within

1 see pp.42-46 and p. 87 Supra s

2 at p. 47.
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the comprehension of the chiefs and people'. By holding that
certificates of claim merely confirmed that which had already
been granted, the Court must have entertained an erroneous
assumption that the interest recited in the certificates was
the same as that conveyed in the original transfer. It is
evident that this was their lordships' impression in that the
Court never found it necessary to reconcile its understanding
of a title, which could be acquired by white settlers under
‘native laws' and a fee simple estate éohfirmed by the Certificates.
Thus the conclusion is inescapable that in the Court's view title
under '"native laws' was the same thing as a fee simple estate.
Needless to say the main reason for this judicial mis-
conception arose from the fact that little thought had previously
been given to these jurisprudential issues.

In Re Southern Rhodesia in 1919 some further light was cast

on the question of title. Their Lordships expressed their
disaproval of importing English notions of property into customary
law., It was argued that the grantor chief granted by concession
all of whatever he had to grant although he had no knowledge of

an estate in fee simple. The ~advice :-of the Board
rejecting this argument was delivered by Lord Sumner: “Their
lordships cannot accept this argument. As well might it be said
that a savage who sold ten bullocks, being the highest number

up to which he knew how to count, had thereby sold his whole herd,

numbering in fact, many hundreds . . .".1

T at PPe 236-237.
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As to the nature of the indigenous title to land in

Southern Rhodesia, Re Southern Rhodesia came out with con-

clusions which can be criticised. In defining the ownership
of the lands commonly accepted as 'tribal' or 'communal' their
Lordships insisted that rights within this description, what-
ever they exactly were, should belong to the category of
rights of private property, ''such that upon a conquest it is
to be presumed, in the absence of express confiscation or of
subsequent expropriatory legislation, that the conqueror
respected them and forbore to diminish or modify them",
For these private rights to be recognised their Lordships were
to be guided by the standard of social organisation of the
people in question. Only those within the higher ranks of
social organisation were to be entitled to exercise private rights.
Where a people were found to be on the lower limit of the scale
of social organization (such as the 'natives of Southern Rhodesia'')
such private rights in land were denied and the lands deemed to
be at the disposal of the Crown on conquest,

Delivering this test, Lord Sumner declared:1

The estimation of the rights of aboriginal tribes

is always inherently difficult. Some tribes are so

low in the scales of social organization that their

usages and conceptions of rights and duties are not

to be reconciled with the institutions or legal ideas

of civilized society . . « It would be idle to impute

to such people some shadow of the rights known to our

law and then to transmute it into the substance of
transferable rights of property as we know them.

at pp. 233-234. More recently in the Australian case of
Milirrpum v. Nabolco Pty Ltd. 17 F.L.R.141, Blackburn,
Je, held that the relationship of the clans of the
aboriginal natives of Australia to the land was not
recognisable as a right of property. FYor a review of the
Privy Council decisions relating to African land tenure,
see pp. 227=233.
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This Privy Council perception had certainly a bearing on
indigenous title to land in territories north of the Zambezi.
If the indigenous people of Southern Rhodesia were held to
approximate to the lower limit of the scale, it is even more
unlikely that indigenous communities of both Northern Rhodesia
and Nyasaland could have been viewed as belonging to the
higher limit. With the assumed uniform social organisation

of the peoples of Central Africa, no indigenous land rights
could be recognised or held to bepivate rights.

Crown assumption of property rights by conquest could not
have arisen in both Nyasaland and Northern Rhodesia.
Acquisition of territory in both countries was not based on
conquest. Thus had the question presented itself, for instance,
as to who between the Crown and the indigenous communities owned
the lands of North Eastern Rhodesia which were not ceded by
treaty, the Privy Council might well have ruled in favour of
the latter.1 The nature of rights over these lands however

would have fallen within the description of Re Southern Rhodesia.

This conclusion appears unavoidable because the Privy Council's
description is based on the scale of indigenous social organisation
and not the mode through which the territory was acquired.

In this regard Re Southern Rhodesia still contributed to

the lack of understanding of indigenous title. Instead of

looking at property rights as they existed, whatever they were,

1 cf,, Cmd. 1273, Second Report, p. 2.




the level of social organization was used as the index

to the property rights. Whatever the level of social
organization, the proper test shoulg;have been, it is
submitted, that which the Board reserved to a society on
the higher limit of the scale of social organization. In
this respect the Board observed by way of contrast between
the two scales in social organization: ". . . On the other
hand, there are indigenous peoples whose legal conceptions,
though differently developed, are hardly less precise than
our own. When once they have been studied and understood
they are no less enforceable than rights arising under English
law'', 1

In the Nigerian case of Amodu Tijani v. Secretary, Southern

Nigeria2 the Privy Council took a marked step forward in the
appreciation of title under African land tenure. Avoiding the

language of the test applied to Re Southern Rhodesia, Viscount

Haldane preceded the Board's elaboration on this perplexing
issue with the caution: ". . . in interpreting the native title
to land, not only in Southern Rhodesia, but other parts of the
British Empire, much caution is essential. There is a tendency,
operating at times unconsciously, to render that title concep-
tually in terms which are appropriate only to systems which have

grown under English law. But this tendency has to be held in

check closely'". With this in mind Viscount Haldane stipulated the

general rule;_ ", « A very usual form of native title is that of

at p. 23k.

2 5 A,C. (1921) p. 399 at pp. 402-403,
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usufructuary right, which is a mere qualification of or
burden on the radical or final title of the Sovereign where
that exists. In such cases the title of the Sovereign is a
pure legal estate to which beneficial rights may or may not be

attached. . ."1

Appraising inter alia the unique case of Southern Nigeria,
it was recognised that title, "such as it is, may not be that of
the individual ¢« « ¢« « ¢« « o « o o but may be of a community".
Expounding on this community title, it was observed: '"Such a
community may have the possessory title to the common enjoyment
of a usufruct, with customs under which its individual members
are admitted to enjoyment, and even to a right of transmitting
the individual enjoyment as members by assignment inter vivos
or by succession".2 Notwithstanding the obvious contribution
such terms as 'possessory title' and 'usufruct' have on the
terminological confusion, this was a major breakthrough in the
obstacle of having to deduce title only from the view point of
knglish jurisprudence. In this, Nigeria in particular benefited
immensely.

This Privy Council decision clearly spelt out the naure of
indigenous title to land. The radical or absolute title in
land resided in the Sovereign whoever this was . In this
particular case the radical title was vested in the British

Crown as a result of cession by the predecessor in title,

at Pe LI'OB.
at pp. 403-40k4,
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(Docemo, King of Lagos). This title was however throughout
qualified by the rights of occupation of indigenous communities.
Each member of the community had the right to use the land and
this right never became extinguished by virtue of the radical
title , On the contrary the collective rights of individuals
within a community could be ''so complete as to reduce any radical
right in the Soveriegn to one which only extends to comparatively
limited rights of administrative interferences.'" However the
individual's title will be deduced from the community to which
he belonged.

Subsequently in another Privy Council decision, already

referred to, Sobhuza v. Miller & Others, Viscount Haldane seized

another occasion to endorse the basic tenet of Amodu Tijani's

case decided five years previously. Delivering the Board's
obiter dictum Viscount Haldane declared:1

e o« o« The notion of individual ownership is

foreign to native ideas. Land belongs to the

community and not to the individual. The title

of the native community generally takes the form

of a usufructuary right, a mere qualification of

a burden on the radical or final title of whoever

is sovereign . « o

. view | .

This must by now have become theaccepted / of indigenous title.
But while this may well have been a more fitting description of

title in Nigeria, there was no adequate knowledge of other parts

of Anglophonic Africa to justify the extension of the proposition

at p. 525.
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beyond the Nigerian boundaries. In Re Southern Rhodesia the

chance was missed which may have revealed variations in the
conception of title. In Nyasaland, Nunan, J., certainly would
have been disturbed to learn that the chief as sovereign had
the radical or final title which was burdened by beneficial
interests of various landholders. Nunan, J., as we have
already seen, refused to conceive the chief as a landlord
whose jurisdiction as sovereign was purely personal. Again
the Privy Council was not presented with this situation for
comment.

As for Northern Rhodesia, the issue of title was never
accorded any elaborate judicial attention. In 1932, The North

Charterland Concession Inquiry,1 although primarily concerned

with the rivalry between the North Charterland Company and the
British South Africa Company, the judge found it desirable to
preface his findings of fact with a comment on indigenous title.
The North Charterland Company called for the inguiry. The
Company felt aggrieved that certain clauses in the 1923
Devonshire Agreement could have been inserted without its
authority whereby the Crown was authorised to demarcate reserves
in its concession area. The Company contested that the British
South Africa Company which was a party to this Agreement with
the Crown had no authority to act on its behalf. The issue of
redress for demarcation of reserves without compensation had been

barred in previous judicial proceedings on account of Crown privilege.

1 See North Charterland Concession Inquiry Report by Maugham J.,
13th July 1932, Colonial No. 73, 1932, at p. L,

2 See pp. 220 et seqs, infra.




Due to this the North Charterland Company pressed for a

public inquiry to resolve, among other things, the
substantive issue of the British South Africa Company's
authority to enter into the said Agreement. The Colonial
Office agreed to this request and set up the inquiry on
behalf of the Northern Rhodesia Government.

On indigenous title, Maugham, J., relying on the evidence
of two government administrators, agreed with Viscount Haldane's
proposition in the Sobhuza case as representing the indigenous
title to land in the concession area of the territory. His
#ordship thus observed: '". . . The evidence given before
me . . o« proved that the ideas as regards land held by
natives in the tract were similar to those explained by lord
Haldane in the Swaziland case « « .'". Lord Haldane's text
of the obiter dictum,with which his lordship agreed, was
then quoted verbatim.

In a memorandum prepared for the inquiry, which succinctly
summarises the evidence relied on by his lordship, Mackenzie=-
Kennedy, Chief Secretary to the Northern Rhodesia Govermment,
who was once a Native Commissioner, gave his impressions of

indigenous tenure in the territory, excepting Barotseland.
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He states there:1

e o o« The land . . . as tribal property, is vested
in the chief, to be allotted by him in accordance
with the needs of the tribesmen, each one of whom
was normally entitled to as much as he could make
use of, abandoned lands reverting to the tribe to

be re~allotted by the chief or one of his ad hoc
nominees, whether sub-chief, clan head or village
headman.

« o o While agricultural lands were allotted to
individuals, pastoral tracts were used communally.
The cultivator acquired a right to the land against
all others so long as he made use of it: the gardens
lying fallow could not be occupied by anyone else
until definitely abandoned. The stock owner acquired
no right as against his fellow villagers over his
grazing areas o o o

e« « « Unoccupied and waste lands were held for the
tribe and rights to grazing, timber and other forest
produce, hunting, and fishing rights, the right to
use water and to manufacture salt, the right in fact
to all Nature's gifts, were held in common.

This provided some insight as to the nature of indigenous
title to land in Northern Rhodesia. One can deduce from
Mackenzie~Kennedy's text that the chief has what Allott
calls "interests of control"2 while individual members of the
community have beneficial rights. The difficulty which arises,
however, is whether this can be equated to what Viscount Haldane

said in the Swaziland case of Sobhuza v. Miller & Others.

Maugham, J., as we have seen, concluded that indigenous ideas
of land tenure in the concession area were similar to Viscount
Haldane's proposition. This conclusion can only be accepted,
it is submitted, if we were to identify the radical title as
residing in the chief. If radical title were the same thing

as "interests of control", then there would be no difficulty in

1 See enclosure in D. Mackenzie-Kennedy to Greem of 16/5/1932.

CO 795/36290/32/2. pp. 1=2.

2 See p. 116, infra
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holding that such title vests in the chief. If this

were the case,it would then be easy to appreciate that
beneficial rights of individuals were what Viscount
ﬁaldane called ''a mere qualification of a burden on the
radical or final title of whoever is sovereign. . o' (who
in this situation is the chief). To arrive unequivocally
at this conclusion, there appears to be need to inquire
further into the juristic relationship between a chief and

property rights. That the question of indigenous title was

outside the terms of reference of the North Charterland

Concession Inquiry, provides adequate excuse for Maugham, J.'s
brief comment. But a further probe into the relationship of
i a chief and land rights remains an assignment of this work

to be explored more fully later in the discussion of land under

customary law.1

Indigenous tenure continued to be an elusive subject but
| in 1945 attracted formal attention. At this time the
possibility of the immediate return of Ad@é}is(African soldiers)

from the World War prompted the Northern Rhodesia Government to

examine measures of providing land both in the rural and urban

areas. Above all it was equally felt that no useful long term

S T S T LA RPN

decisions affecting land could be taken without an understanding
of Africam land tenure which hitherto had been ignored. A Land

Tenure Committee was set up which consisted of three members.2

See pp. 114 et seq., infra.

See General Notice No. 147 of 1945.
For deliberations of the Committee, see pp. 332 et seq., infra.
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S. Gore-Browne, member of the Legislative Council re=~

presenting African interests, was appointed chairman of
the Committee. J.S. Moffat, a government officer, was
appointed secretary to the Committee. The third member of
the Committee was L.W.G. Eccles, Commissioner for Lands,
Mines and Surveys. The Committee was charged in its
terms of reference te investigate, inter alia, 'the systems
of land tenure and inheritance prevailing in the native
areas of the Territory, with particular reference to the
applicability to the conditions brought about by changes in
social, political and economic lives of inhabitants. . .".

The Committee's mandate was ambitious but its report
was far from being a painstaking legal document.

In this aspect of its assignment, the Committee
reported:1

As far as it is possible to generalise, native

land tenure in Northern Rhodesia excluding

Baretseland, can be described as communal owner=-

ship by the tribe vested in the Chief, coupled

with an intensely individual system of land usage.

Every individual member of the tribe has the

right to as much arable land as he needs for

himself and his family, and so long as he is

making use of this land he enjoys absolute

legal security of tenure.
Discarding the European conception of ownership, the Committee
observed: '"The European conception of individual ownership of

land has no part in the traditional system of African land

tenure. . L',

See Report of the Native Land Tenure Committee,
Govt. Printer, Lusaka, 1945, par. 1.
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The Committee in its findings appears once more to
have emphasized an individual's rights guaranteed by
absolute legal security. Thus an individual has the right
to use the land, probably so long as he or his heirs want to
or until he is excommunicated for some serious offence. 1In
these events his land reverts to the chief for re~allocation.
Again the chief has "interests of control'. But again the
relationship of the chief and the land is not amply defined.
In the absence of such elaboration it appears difficult to
appreciate fully the nature of a landholder's rights i.e.
what limitations can be imposed by the chief, if any?

The individual aspect oftenure seems to have been
more clearly described only by White, the government Land
Tenure Officer, who conducted a painstaking inquiry in all
the provinces of the territory except for Barotseland.
After such investigation which commenced in 1956, White gives
a summary of his findings emphasizing that land is essentially
individually acquired and held.1

Thus he recorded:

Specific land rights are acquired and exercised

by individuals. Such land rights are attributes

of persons, and they emerge as individualistic

rights, except in limited cases where some element
of lineage land holding is present.

1 See C.M.N. White, 'Factors Determining the Content of

African Land Tenure Systems in Northern Rhodesia", in

African Agrarian Sﬁstems, D. Biebuyck (ed.), Oxford University
Press, 1963, p. 364. For a full account of the investigations
in the seven Provinces, see C,M.N. White, Land Tenure Report
No. 1 Tonga, Southern Province; Land Tenure Report No., 2.
Central Province; Land Tenure Report No. 3. Eastern Province;
Land Tenure Report No. 5, Luapulal Province and Northern
Province (Bemba Area); Land Tenure Report No. 6, Ndola Rural

District (Lamba); and Land Tenure Report No. 7, North Western
Province.
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Concluding his observations for the territory, White says:

e o o Consequently in general the sum

total of rights which make up the features

of African land tenure in Northern Rhodesia

can only be regarded as equivalent to

individual tenure.
Enumerating some basic common elements in this individual
tenure, he comments on acquisition and security of tenure.
On the former, he notes:

e o« o« an individual establishes rights by

opening up land over which no prior

individual has already established rights.
On the latter, he says:

e » o The rights of an individual once established

remain permanent unless the individual transfers

them to another, extinguishes them by abdondonment,

or terminates them by his own death. Rights over

fallow or resting land are therefore normal and

regular . « o

A recent United Nations Economic Survey of Zambia has
also endorsed these general features. On tribal tenure,
it has been observed: ''The security of tenure provided
under tribal customary laws is almost equivalent to the
security provided under freehold. Any individual who
establishes his residence in a village can acquire customary
rights over land, although nobody can lay claim to land over

which another individual has established rights. The rights

are permanent unless they are extinguished by abandomment or
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by death". On the association of the community with the land,
it has been noted with some claritys "Although land is alleged
to be held by the community, there is no control in practice
over its allocation and use. Under the tribal system the
individual often uses his land until the soil is exhausted, when

he lays claim to another vacant area . . .". 1

It emerges clearly from White's observations that the rights
acquired by an individual are rights to use the land exlusively,
unless these righfs are extinguished by either abandonment,
transference to another person or death. White is equally
emphatic on an individual's means of deliberate acquisition ,
perhaps, to dispel any suggestion that any kind of property rights
reside in a sovereign such as a chief. This in any event is not
necessarily a denial that a sovereign may have "interests of
control”. White goes further, apparently more than anybody
before, to indicate an individual's right of alientation as one
way of extinguishing asserted land rights. However there is no
indication whether the rights of alienation also grants a power
to dispose of the land outside the family or tribe. It can be
stated here that the right of alienation in some communities
confers the power to dispose of land to persons outside the
family and, subject to the requirement of residence, to persons
outside the tribe. In other commnities, however, the right of
alienation 1s restricted to members of a family. This will be

discussed more fully in the following section.

1 See Report of the UN/ECA/FAD Economic Survey Mission on
the Economic Development of Zambia, Ndola, United Nations, 964,
paras. 44 and 46 at p. 59.
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B. Land under customary laws a comparison of the Ngoni, Tonga and
Luvale.
I Background

(1) The Social Structure

The Ngoni, an offshoot of the Zulu of South Africa, 1 now

live in and occupy the Chipata District of the Eastern Province of
Zambia. Investigations by the researcher were conducted in four
chieftaincies -- Mpezeni, Maguya, Sairi and Nzamane. The

current and only available statistics on population are, however,

not exact because they do not give an ethnic breakdown and as such
can only serve as a rough guide. Chipata District comprising of

an area of 1,843,000 hectares has a population of 261,070. The
density of population per 1000 hectares is 143. Chipata having an
urban population of 13,413 leaves a remainder of 202,657 as the

rural population. 2 But of this rural population, not all are

Ngoni. Barnes - puts the total Ngoni population in 1951 at 60,000
with Allan b putting the population density in 1945 at 22 persons

to the square mile. A more precise survey by Priestley and Greening 5
in 1954-1955, covering three of the chieftaincies in which this work

was conducted, gives a population density of 69.5 per square mile

and 134.1 per cultivable square mile.

1 For a brief account of Ngoni history, see R. Hall, Zambia,
London, 1965, pp. 28-30.

2 gee Census of Population, 1969, op.cit., pp. 9-10.

3 See J.A. Barnes, "The Fort Jameson Ngoni", in Seven Tribes of
British Central Africa, E. Colson & M. Gluckman (ed.), Oxford
University Press, 1951, p. 195.

b W. Allan, "African Land Usage", Rhodes-Livingstone Journal,
1945, No. iii, p. 14.

5 See M.J.S.W. Priestley & P. Greening, Ngoni Iand Utilisation
Survey, 1954-1955, Govt. Printer Lusaka, p. 78. Cf., appendices 3 &
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The Tonga inhabit a greater part of the Southern Province
of Zambia which is 8,528,000 hectares in extent. Parts of the
areas covered in this investigation (Mazabuka, Monze, and Gwemba
Districts) comprise a total area of 2,370,000 hectares with a total
recorded population of 235,827. 1 Of this approximately 17,205 2
constitutes the latest urban population estimate, with 218,622
being the rural populatlon. None of these figures, however, reveal
an accurate total population of the Tonga as not all residents in
these areas are of the Tonga ethnic background. The average
population density per 1000 hectares can be put at 103. Colson 3
estimated in 1951 a population density of 137.7 per square mile in

more fertile parts such as Mazabuka (Mwanachinguala).

The Luvale are to be found in the Zambezl and Kabompo
Districts of the North Western Province of Zambia. The present
discussion is however confined to the ILuvale of Chavuma, a sub-boma
within the Zambezi District. The available statistics show the
Zambezi District, an area comprising 1,834,000 hectares, to have a

b Of this 4,190 5 constitutes the latest urban

population of 61,324,
population estimate at Zambezi Boma, with a remainder of about 57,134

as the rural population. But here agaln this does not reveal the

! See Census of Population 1969, op. cit., p. 9.

2 See Sample Census of Population, 1974, op. cit., p. 5.

3 E. Colson, "The Plateau Tonga of Northern Rhodesia", in Seven
Tribes of British Central Africa, op. cit., p. 100.

b See Census of Population 1969, op. cit., p. 9.

5 Census
See Sample/of Population, 1974, op. cit., p. 5.
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accurate Luvale population as besides the Luvale, there are the
Lunda, Luchazi and Kachokwe residing in the Zambezi District. The

population density is given as 33 per 1000 hectares.

Despite the absence .of accurate demographic data, given a
constant increase in the rate of population, the followling factors
appear to be common in all areas covered:

(a) the population pressure on habitable land is quite high

and

(b) the population density on cultivable land is considerably

higher than the overall density.

Of these three ethnic groups, the Ngoni are patrilineal in
their social structure while the other two are matrilineal. From
these features flow a number of characteristics. Among the Ngoni
the father is the basis of the social structure. All his issue
become attached to him both in place and social identity. This is
reflected in the composition of a Ngoni village. Although not all
village residents are related, a man resident in a village will in-
variably have patrikin in the same village. And this is perpetuated
by the incidence of virilocal marriages, where on the marriage of
every male member the wife, if from a different village, will in-
variably be brought over to live at the husband's village. Thus
Barnes has observed the existence of clusters of huts within a Ngoni
village'with the occupants being closely related kinsmen or a large

body of dependants of a polygamous marriage growing in size as

1

children grow up and marry. The virilocal feature of the marriage

1 See J.A. Barnes, "The Fort Jameson Ngoni", in Seven Tribes of
British Central Africa, op. cit., p. 210.
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although on the one hand a cohesive factor may also be disruptive in
that female members of the patrikin are dispersed to their husbands'’

villages on marriage.

Uxorilocal marriages, where the man moves to a wife's village,
have been noted but are the exception. 1 Notwithstanding the
existence of such marriages, patrilineality is in no way affected
provided that Ngoni marriage requirements have been satisfied. The

father still retains the same identity vis-a-vis his issue.

Although the other two ethnic groups share the similarity of
virilocal marriages, the basis of their social cohesion is the
matrikin, Matrilineal relatives form a social unit, with the Luvale
having a more identifiable and durable lineage as the core of their
social organization than the Tonga. Kismen among both the Tonga
and Luvale derive their identity from a common maternal relative.

The Luvale trace their matrikin through geneologies and they are known
to be able to trace those as far back as 9 to 17 generations. These
maternal relatives so traced form a matrilineage. This lineage
structure as a distinct social unit becomes revealed at the local
village level in the composition of the village which is basically a
grouping of matrilineally related people. White in an analysis of 83
Luvale village shows that 80% of the householders are matrilineal
relatives of the village head, the balance accounting for adult sons

and daughters of the village head or of his brothers who have not yet

1 See C,M.N, White, Land Tenure Report No. 3, op. cit., pp.

8-90
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joined their matrilineal kin because their father is still alive,
and a small percentage of patrilateral relatives of the village
matrilineage. 1 Within such matrilineage could be found three or

four generations of matrilineally related kinsmen, 2

With such identity of kinsmen, the village is equally a
basic corporate unit. The significance of this unit is further
enhanced by the permanency of villages which is quite evident from
the erection of brick houses with corrugated iron roofs. A good
number of villages are known to have been on their present sites

for the past thirty years.

The Tonga matrikin on the other hand is not a body corporate
exhibiting the lineage vertical relationship. Apart from the mere
memory of a common maternal relative, kinsmen do not relate to each
other through a geneological source. A common maternal relative
suffices without any specificity in the vertical geneological
relationship. As a result matrilineal relatives are scattered all
over the place, most unknown to each other, under the general coverage
of 'basimukowa! Only those identifiable through some overt act of
providing bridewealth on the marriage of a kinsman or receiving a share

of the same, form the loose core of this social unit. 3 The unknown

1 gee C.M.N. White, Land Temure Report No. 7, op. cit., pp.
1-2.

2 See C.M.N. White, "Factors in the Social Organization of
the Luvale", African Studies, Vol. 14, No. 3, 1955, p. 99. For a
discussion on social organization, see pp. 95-112. Cf., C.M.N.
White, Report on a Survey of African Land Tenure in Northern Rhodesia,
District Commissioner's file LAN/11/4, Namwala, Chapter VII,

3 E. Colson, "The Plateau Tonga of Northern Rhodesia", in Seven
Tribes of British Central Africa, op. cit., pp. 128-151. For a

background account of the Tonga, see pp. 9%-161. Cf., E. Colson,
"Modern Political Organization of the Plateau Tonga", African Studies,
op. cit., 1948, pp. 85-98 particularly pp. 86-91.




109

disappear into an even more vague category of a clan 1 also known as
"mukowa". But clan membership turns out to be nothing more than a
supposed matrilineal relation based on the bearing of a common clan
name, i.e. the erland totem. This relationship is not of any
significance apart from being a common mark within various groups

of the Tonga ethnic society.

The matrilineal kinship of any practical significance is the
one indicated where kinsmen have actually been identified within a
span of life. But the looseness of this entity is further aggravated
by its potential physical displacement. The village need not
necessarily consist of matrilineal kinsmen. 2 There are no rules

residence

determining/in Tongaland although it often occurs that the personality
and character of a headman attract followers mainly matrikinsmen,
their spouses and children., Except for the valley Tonga in Gwembe

where villages are relatively concentrated and close to each other,

the Plateau Tonga villages are scattered and dispersed.

As for political organization, of the three, only the Ngoni
are a politically centralised people with Mpezeni their paramount
chief at the apex of the political pyramid. The descending order of

political authority representative in sub-chieftaincies spread over the

1 For definition of "Clan" and "Lineage", see C.K. Meek,
"A Note on Primitive Systems of Land Holding and on Methods of
Investigations", J.A.A. Vol. III, No. 1, 1951, p. 12.

2 See E. Colson, The Plateau Tonga of Northern Rhodesia,
Manchester University Press, 1962, Chapter VI,
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country is subordinate to the paramount chief. Although more
pronounced in pre-conquest days, this political hierarchy is still
retained albeit modified and for a purpose no longer desirable.

Being a military state the territorial polity knew no internal
boundaries. The political structure reflected more on coordinated
segmentary regiments, each under the authority of a person subordinate
to the paramount chief. 1 Residence in this set up depended on

allegiance to the paramount chief.

Although both the Luvale and Tonga have chiefs, they have
never been known to be politically centralised. The Tonga in
particular are essentially acepholous for before the advent of the
colonial administration, they had no chiefs., Chieftalncy is a

colonial institution.

(11) Preliminary considerations

In a discussion of this kind conceptual issues relating to
the terms law and ownership inevitably recur and hence the need to
examine them first in the context of customary law. Ownership as a
legal concept varies from system to system. We must therefore set
out its primary incidents within the field of customary land tenure.
In addition definition of law helps to appreciate which inclidents of

ownership can be regarded as legal.

1 For Ngoni political organization in pre-congquest days, see
J.A, Barnes, Politics in a Changing Society, Manchester University
Press, 1967, Chapter 2, pp. 29-63.
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(a) What is law?

In a work which purports to be on land law, it is important to
determine what is law and thereby distinguish it from mere practice.
It is not here intended to be unduly restricted by the strict posit-
ivist theory of law as the command of the sovereign. In this is not
a denial that enforcement (coercion) is necessary to the obedience
of the law. Although enforcement is the criterion adopted in this
work for the existence of law, the existence of a political sovereign
as evidenced in organised and systematic institutions of enforcement
is denied as being necessary. Any form of arbitral process, even if
it falls short of the modern idea of a judicial institution, suffices

to indicate what are enforceable rights.

In this we can only but join in Allott's plea that the presence
or absence of judicial institutions as understood in a modern state
should not be the criterion upon which the existence of law should be
determined. ! Law does exist (at least among the Akan it did exist)
he argues, with the bare existence of arbitral institutions which
might not be equated to courts. In arriving at this conclusion he
insists that the existence or non-existence of a sovereign is not
necessary. In line with this theme, what is here being urged is that,
whatever any arbitral process in areas under investigation regards as
an enforceable right, is law. Recognition of such rights can emerge
from such arbitrations as at village, clan or family level. If such
recognition emerges from a local court, which is a duly constituted
Jjudicial institution, the task of identifying enforceable rights is

even made easier. The only limitation in these courts, however, is

1 gee A.N. Allott, "Customary Law of the Akan Pecples”, African

Studies, Vol. 12, 1953, pp. 26-29.
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that not too many cases involving land disputes ever reach litigation

in open court.

The practical difficulty in what is being urged still remains
as how to determine or deduce what are enforceable rights from the
various ethnic arbitral processes. This becomes a problem of method-
ology in a research undertaking like the present investigation. 1In
this work the attempt to identify enforceable rights has been resolved
by relying on what people well versed in customary law say is the
legal right in any situation arising or likely to arise from a dispute.
In éo far as their restatements may involve situations on which no
known arbitration has taken place, their pronouncements are nothing
more than what would most likely be enforced in the event of dispute.
This is a similar situation encountered by Schapera in his ascertain-
ment of Tswana law and custom. 1 In the absence of what courts have
said Schapera suggests -- "All we can do in such cases is to rely upon
probability, for it is reasonably possible to forecast, from the nature
of the rule, whether the courts will enforce it or not". He of course
acknowledges the weakness of this approach in that "it possibly means
the inclusion of some rules the courts actually will not enforce if
put to the test . . .". And to this defect may be added Allott's

comment 3 . . . making law what the courts are likely to enforce,
merely postpones the day of decision, or hands it over to the researcher,

who becomes a sort of law giver". 2

This work attempts to mitigate these flaws by relying on

1 gee 1. Schapera, A Handbook of Tswana Law and Custom, (2nd ed.),
Oxford University Press, 1955, p. 38.

2 See A,N. Allott, New Essays in African Law, London, 1970, p. 148.
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carefully constituted local panels 1 of knowledgeable persons whose
expertise derives from applying customary law both in the traditional
context (such as chiefs and headmen) and in modern local courts, and
those intimately affected and regulated by customary law in their
day to day life, Each panel was selected from a number of villages
within the jurisdiction of a local court, hence questions framed and
put to it were in part based from perusal of the local court case
records. Questlions were made as practical as possible so as to
minimise the risks of speculation divorcing the propositions of

law from the real nature of customary law. This has the added
advantage of gauging the similarity of the law as applied by

customary courts and practised by the people concerned. 2

Verification of the panel derived information was in part based
on similarities and dissimilarities in the versions of the various ‘
panels in any given area. Similarities tendéd to enhare the most
likely proposition while irreconcilable dissimilarities tended to
suggest the marked local variations. Although a well composed panel
addressed to more practical questions can achieve the desired objective
(in fact this has been proved successful in the Restatement of African

Law Project established at the School of Oriental and African Studies),3

1 For samples and notes on the composition of these panels, see
Appendix 6. For areas investigated, see map at p.64s

2 For the risk of concentrating on stated judicial rules without
consulting practice, see Ideas and Procedures in African Customary
law, op. cit., pp. 11-12.

3 For an instance of the use of the Panel Method in the Re-
statement of African Law Project, see N.N. Rubin, "Matrimonial Law
Among the Bali of West Cameroons A Restatement", [T1970_7 J.A.L,
Vol. XIV, No. 2, pp. 69 et seq.
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the danger of variation between what is said to be done and what is
actually done cannot be entirely overlooked. 1 To gauge the versions
of panels in light of current practice, random samples of how land
has actually been acquired in individual cases were taken. Where these
samples do not adequately disclose the current trends in land acquisi-
tion, White's findings are primarily drawn in for a fuller appreciation

of the situation,

(b) Ownership of land

It appears well settled now that ownership as a legal concept
cannot be denied of any legal system by virtue alone that this system
differs from the more refined and established legal systems. Indeed
even the proponents of a liberal view of ownership such as Honore,
who seek to identify the existence of the concept by enumerating the
standard incidents of ownership, still concede that the absence of any
one or more of such incidents in a given legal system need not
necessarily suggest that there is no 'modified version of ownership,

either of a primitive or sophisticated sort'. 2

Gluckman, 3 summing up what can be regarded as the general

1 For a critique of the panel method and a suggested combi-
nation of this method with other means, see S. Poulter, "An Essay
on African Customary law Research Techniques: Some Experiences
from Lesotho", Journal of Southern African Studies, Vol. 1, No, 2,
April 1975, pp. 181-193. For a suggested case sample to supplement
the panel method as a way of overcoming the gap created by absence
of litigation involving land disputes in Zambia, see G.M.N. White,
"Research in Zambian Law", a review article, African Social Research,
No. 190 19?4’ PpP. ?51"60

2 See A.M. Honore, "Ownership", in Oxford Essays in Jurisprud-
ence, A.G. Guest (ed.), Oxford University Press, 1961, pp. 112-113.
Cf., S.N.C. Obi, The Ibo law of Property, London, 1963, pp. 42-43,

3 See M. Gluckman, "African Land Tenure", Rhodes-Livingstone
Journal No. iii, June 1345, pp. 1-2. Cf., M. Gluckman, "Studies in
African Land Tenure", African Studies, Vol. 3, 1944, pp. 18-19.
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consensus in regard to the concept of ownership in African land tenure,
first postulates what ownership consists of:
In approaching the problem of what is better called
tribal tenure . . . we must bear in mind that what
a person owns is a right in or over a thing or
piece of land, rather than the thing or land
itself . . .
He continued:
In describing systems of African land tenure it is
therefore necessary to describe the right which
each social group, or each social personality, has
in land . . .
The assignment hence is merely one of identifying the person or
persons, corporate or incorporate, and the interest in land claimed.
Bentsi-Enchill asks in this regard "Who holds what interest in

what land?" 1

Our task in this examination is therefore an identification of
the appropriate land controlling or owning person, group or authority,
with
if any, and that type of interest/which land is attributed.
The concept land ownership under Zamblan customary laws is

often blurred with loose descriptions such as the chlef or headman

owns the land or the headman allocates the land. 2 Thus it has been

1 See K. Bentsi-Enchill, "Do African Systems of Land Tenure
Require a Special Terminology?", J.A.L. [_1965;7 Vol. 9, No. 2, p. 116.

2 See "African Land Tenure in Northern Rhodesia" enclosure in G.
Clay (Provincial Commissioner) to all District Commissioners of 30/7/
1953 in District Commissioner's file LAN/11/4, Namwala, Cf., C.M.N.
White, "Terminological Confusion in African Land Tenure", J.A.A.
Vol. X, No. 3, July 1958, p. 125; E.W. Smith & A.M, Dale, Ila
Speaking Peoples of Northern Rhodesia, Macmillan, London, 1920,
Chapter XV; and C. Gouldsbury, "Notes on the Customary Law of the
Awemba and Kindred Tribes", Journal of African Society, Vol. XIV,
No. LVI, 1914-1915, p. 377.
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said of the Ngoni "All rights in land in theory belong to the paramount
chiefs". 1 It has equally been said of the headman "In the villages,
distribution, by way of covering approval, is undertaken by the
Headman ., . .". 2 Such terminology ought to be treated with caution,
The headman being a traditional leader of the people often has so

many ill-defined functions that might make himlook like a landlord.
This is more so in those functions with an apparent relation to land
holding. Thus when a village headman is consulted by a village
resident before cultivating land, the consultation creates a prima

facie impression that the headman is the owner of land,

It is important in identifying the land owning unit or entity
to ascertain the exact legal import of a headman's or chief's status
vis-a-vis the ownership of rights. In this we may very well adopt
Allott's distinction between "interests of benefit" and "interests of
control”. 3 The former pertains to the enjoyment of rights in land
and the latter to the regulation of these rights. Thus the headman or
chief may impose regulations in the acquisition or use of land but
this does not necessarily entail a beneficial interest in the land.
Neither the headman nor the chief can claim to have rights over land
which they could use or exercise to their individual benefit by virtue

only of their control functions.

1 See M.J.S.W. Priestley and P. Greening, Ngoni Land
Utilisation Survey 1954-1955, op. cit., p. 22,

2 See C.G. Bradley (District Commissioner, Fort Jameson),
Customary Law as regards Native Land Tenure, 1938, District Note

Book, NAZ/KDG5/1/Vol. 5.

3 See A,N, Allott, "Theoretical and Practical Limitations to
Reglstration of Title in Tropical Africa", in Seminar on Problems
of lLand Tenure in African Development, Afrika-Studiecentrum, Leiden,

1971, p. 3.
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Gluckman, giving his impression of land ownership in parts of
Zambia including Tongaland, suggests that land holding takes the
pattern of a graduated hierarchy of estates 1 (later amended to a
series of estates) 2 whereby descending estates are derivative from
and subordinate to previous estates. Thus he saw a primary estate
from which derived a secondary estate and hence a tertiary estate
at the bottom of which is an estate of production. White on the
other hand has quite plainly refuted the existence of Gluckman's
hierarchy in all areas of the country except among the Lozi in
Western Province, where he did not undertake any investigation.
Commenting specifically on the role of the Tonga headman to dispel
any hierarchy of estates theory, White says: 3

Here we have no hlerarchy of estates; the Tonga
had no traditional authorities to allocate land in
any case, and the Tonga headman of a village does
not allocate land to his villagers, and his only
participation in the acquisition of land is to
provide information on whether or not existing
rights are already enjoyed by an individual in a
piece of land which another wishes to acquire.

In his findings on the Ngoni, Tonga and luvale, among others,

White did not discover a political superior-chief or headman, who had

1 See M. Gluckman, The Ideas in Barotse Jurisprudence,
Manchester University Press, 1965, Chapter 5.

2 See Ideas and Procedures in African Customary Law, M,
Gluckman, (ed.), Oxford University Press, 1969, p. 57.

3 See C.M.N. White, "Terminological Confusion in African
Land Tenure", J.A.A. op. cit., p. 125.
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any powers of a grantor retaining a reversionary interest. 1 On the
Ngoni political centralism he notes: 2 "Although there is such a
strong sense of centralised political control among the Ngoni, this
does not affect the allocation of land, and land is not allocated
eilther to villages or individuals by any authority . . .". ¥With
regard to the Tonga White's view is supported by the social
anthropologis Colson whose works also disclose no relationship
between a political superior and land ownership. 3 Barnes, writing
on the Ngoni also corroborates this. Although he does not specifically
dwell on the relationship of political authority and land allocation,
he does not note any 1l nf eceaf sicion besides individual clearing of

unclaimed virgin bush without any resort to a headman's or chief's

1 See C.M.N. White, "A Survey of African Land Tenure in
Northern Rhodesia", J.A.A. Vol. 11, No. 4, p. 174. Cf., C.M.N,
White, Land Tenure Report No. 1, op. cit., p. 4; and "Land Tenure"
in the Report of the Rural Economic Development Working Party,
Govt. Printer, Lusaka, 1961, pp. 122-123.

2 See C.M,N. White, Land Tenure Report No, 3. op. cit., p. 5.

3 See E, Colson, "The Plateau Tonga of Northern Rhodesia", in
Seven Tribes of British Central Africa, op. cit., pp. 119-120. On
the Valley Tonga prior to resettlement, see E. Colson, The Gwembe
Tonga, Manchester University Press, 1960, pp. 82-87 particularly p.
83; and E. Colson, "Land Rights and Land Use among the Valley
Tonga of the Rhodesian Federation", in African Agragrian Systems,
D. Biebuyck (ed.), I.A.I., 1960, p. 141. For the post resettlement
period in the retention of the same land laws not recognising the
chief or headman as a landowning authority, see E. Colson, "Land
Law and Land Holdings Among the Valley Tonga of Zambia", South-
western Journal of Anthropology, Vol. 22, No. 1, Spring 1966, p. 3.
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permission.

In so far as White's denial of the existence of a land
allocating authority can be qualified as meaning that neither the
chief nor headman has "interests of benefit", it must be accepted'
as being more accurate than Gluckman's hierarchy or series of
estates viewpoint, It may well be that Gluckman equated inadvertently
"interests of control” at various stages to ownership of rights.

Such a graduated hierarchy or series of estates to be in existence,
there would certainly have to be a land owning authority which would
have to make an initial grant, i.e. secondary estate, without
divesting itself of all proprietary rights. In a grand total sample
of 1208 taken in all three areas covered under this investigation in
305 cases unclaimed virgin land was initially acquired by the present
landholder without any specific grant or allocation from any person or
authority. In the 20 cases where permission to cultivate particular
parcels was given by the headman, the latter was not acting as a land-

owning authority. 2

But even in instances of private grants between persons where
one surrendered all his interests to another by transfer of the land,
there was no single instance encountered from which the inference
could be drawn that the residual allodial title vested in the original

grantor entitling this grantor to a reversion on the extinction of

1 See J.A. Barnes, "The Fort Jameson Ngoni", in Seven Tribes
of British Central Africa, op. cit., p. 211.

2 See Appendix 2, figs. i-iii.




120

1 The test of a reversionary interest

the grantee's interests.
appears very necessary to sustaln a theory such as that advanced by
Gluckman. A descending interest being derivative in nature must at
one stage revert to the granting estate. One such instance when a
reversionary interest can be shown to be in existence is when the
landholder abandons his land rights. Indeed Asante observes of
stool land in Ghana that the recurrence of reversion of abandoned
land, or land for which a deceased holder left no successors, to the

stool enhanced the conclusion that the stool had the allodium with

the subject merely having a beneficial right of user. 2

Except for the Luvale, in a situation of abandoned land, both
among the Ngoni and Tonga the land seems to revert to a pool of un-

claimed land and not to any landowning authority. Halooba v. Headman
3

Hingombe © a case involving Tonga parties shows how unlikely a

reversion is. The plaintiff in this case left his land vacant when
living in town. On his way back he found the defendant headman
cultivating the same land without his perﬁission. The plaintiff demanded
that the defendant headman vacate his land. The defendant however
resisted the demand insisting thét it was his land. Although it is

not clear from the court record what the defendant's ground of insistence

was, it appears that his claim could only have rested on a claim to a

reversionary interest. In upholding the plaintiff's claim the court

1 For the number of such grants, see Appendix 4, figs. i-iii.

2 See S.K.B. Asante, "Interests in Land in the Customary Law
of Ghana -- A New Appraisal®, U.G.L.J., Vol. VI, 1969, pp. 107-108.

3 In the Siamusonde Local Court, "B" Grade, Case No. 19 of
1975 (unreported).
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bluntly put it that the headman had no kind of ownership whatsoever

in the land that belonged to an individual village resident.

In Mwindwa'sicase which came before the High Court the court
did not take the opportunity to settle the question of whether a
reversionary interest can ever be retained by the headman. In this
case the plaintiff was claiming, inter alia, for an injunction
restraining the defendant headman from continued ploughing of his land.
The defendant headman alleged that since the plaintiff left the
village on his own accord, the land, automatically reverted to him
(the headman) who was entitled to allocate it to others or to possess

it himself. The Court finding abandonment of the land not proved

granted the injunction sought. On the more fundamental issue of the
alleged reversionary interest, the Court merely confined its
observations to the fact that the headman took the land to himself
when there were settlers who required land. This case is, however,
noteworthy for the contradictory evidence that was adduced in the

matter of a reversionary interest.

The defendant's version was supported by one of the assessors

called by the Court who cared to express opinion on the matter.

This assessor said: ~

« « o When a man moves from a village the land he was
ploughing or the land he was given to settle (on) . . .
remains the property of the headman. It is the headman
vwho is going to be approached to allocate land.

1 Discussed in Chapter 7 with regard to the jurisdiction of
the High Court to administer customary law. (See p. 424 ), infra,

2 at p. 6.
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Chief Ufwenuka, who although not called as a witness by the Court
but was treated as a man well versed in the relevant customary

law, pointed out that when a headman allocates land it is not his
land as such to give. 1 Of these two opinions it is suggested that
Chief Ufwenuka's expression is preferable. The assessor's opinion
draws apparently no distinction between the Headman's control
functions over land ownership of the same. To the extent therefore
that the assessor's statement in referring to the land as the
"property of the headman" might attribute a right of benefit to the

headman, it is not an accurate proposition of the customary law,

We may therefore conclude that in the areas under discussion
neither the chief nor the headman is a land owning authority from
whom all estates are derived. And indeed there is no other land
owning authority such as would Jjustify the view that ownership of
land involves a descending series of estates. Hence when one acquires
land what is obtained is not a lesser interest in the estate subject

to some other superior interest. The case of Namangoma v. Chongo

involving Tonga litligants supports this proposition. In this case

the plaintiff's claim was that the land in issue was his as he.obtained
it from his deceased brother. The latter was given the land by the
defendant's father, which was the basis of the defendant's counter
claim., The defendant contended that by virtue of his relationship to

the original grantor he still retained an interest to cultivate the

1 at p. 3.

2 In the Mwanachingwala Local Court, "A" Grade, Case No.
10508 of 1974 (unreported). Cf., the court's recognition of a land-
holder's rights in a boundary dispute case of Makando v. Chali. 1In
the Katimba Local Court, "B" Grade, Case No. 170 of 1974 (unreported).
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same land. This argument would have been sound if what the original
grantor gave away was a lesser interest than that being claimed by

the plaintiff. The court had no difficulties in accepting the
plaintiff's title although it considered it equitable to have

regard to the relationship between the parties and ordered a partition

of the garden between the two.

It must be emphasised however that the absence of an ethnic
or political land owning authority does not mean that neither the
chief nor headman has any administrative and control functions over
land within his jurisdiction. Thus there are instances where a headman
may withhold permission to cultivate a plece of land. These include:
where the land involved falls within a grazing area, or is part of a
bush from which firewood is collected, or indeed vacant land which
still has an owner. All these lands fall within the headman's sphere

of control -~ "interests of control”.

However, the insistence of political or ethnic authorities such

as chiefs and headmen that they own land has reportedly resulted in some

actual allocations and dispossession in parts of the Southern Province. 1

This introduces a new feature in the customary land tenure which calls
for‘recognition or disapproval of that purported land owning authority.

Customary law not being static, it can be argued, ought to adapt to

1 See C.M,N, White, Land Tenure Report No. 1, op. cit., p. 2.
Compare this with Banda v. Headman Mukanile, a case arising from
Chipata where the defendant headman totally refrained from pleading
any special land rights attaching to his office on an allegation by
the plaintiff that he was being refused further extension of his field.
In the Nzamane 0l1d Local Court, "B" Grade, Case No. 65 of 1974
(unreported).
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changing circumstances including those of a political nature. It is
however as well to recall the very basis of validity for the
existence of a custom -- habitual obedience by those subject to it.

The Privy Council dictum in Eleko v. Government of Nigeria 1 re-

emphasizes this -- "It is the assent of the native community that

gives custom its validity".

Thus unless it can be shown that allocation and dispossession
of land is fortified by established usage, the purported ownership
by these authorities is inconsistent with customary law and un-
recognised. To put it more favourably from the point of view of a
landholder, it can with confidence be asserted that a person who
acquires land independently of an ethnic authrity obtains good title

even if subsequently challenged by such authority.

Although it will have been gathered that the maximum possible
interest in land, to‘put such land to any individual use, can vest
in a particular individual, this title to land does not necessarily
deny the existence of other concurrent interests. In this regard
the Luvale provide a remarkable contrast from both the Ngoni and
Tonga. The Luvale lineage has a unique claim to any of the land in
the occupation of a lineage member. A parcel of land although
individually acquired cannot among the Luvale be disposed of outside
the circle of relatives, and if disposed of to an outsider, the

lineage (effective members being the matrikin resident in the

1 19317 A.c. 662 at p. 673.
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village) has a right to dispossess such outsider of the land.

A Luvale resident in a viilage can clear and open virgin bush
over which there is no previous claim and hence assert land rights
over that parcel of land. Having so acquired the land he can put
it to his individual use and vis-a-vis non-lineage members he is the
proprietor notwithstanding his temporary absence from the village. 1

In the case of Samaleka v. Mukangwe 2 the court had occasion to

recognise unequivocally the plaintiff's first right of cultivation

over the defendant's subsequent assertion of a similar right.

Notwithstanding such apparent individual ownership, the Luvale
assert that land acquired by an individual is ‘'family property’
belonging not only to the landholder but to the entire range of his
relatives resident in the village. What is meant by this is that
once an original landholder's interests in the land become extinct,
more commonly on death or indeed abandonment, the land reverts to the
lineage from within which an individual lineage member may assume
effective occupation and thus own all the previous rights. The right
of dispossession is a power intended to preserve and protect a
contingent future interest in a given parcel of land for any relative

within the lineage of relatives.

The prohibition of transfers of land outside the lineage is

apparently supported by a sample of grants of land which are

1 See Makina v. Chisengo. In the Chavuma Local Court, "A"

Grade, Case No. 155 of 1973 (unreported).

2 In the Chavuma Local Court, A" Grade, Case No. 9% of 1973
(unreported).
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exclusively between relatives -~ both patrikin and matrikin --
within a village. In a total sample taken of 382 gardens, all 52
grants were between relatives. 1 White in his fieldwork among the
Luvale at Chavuma records only 10 cases of transfers in a sample of
23 gardens and all were between relatives with one to a patrikin and
the rest to matrikins. Commenting on the restriction of transfers to
outsiders, he says: ". . . The nature of Luvale village structure
naturally operates to limit the frequency of transfers of land to
others than members of the same lineage". 2 It is worth noting that
while White acknowledges such restrictiohs, he does not go all the way
to suggest that they are prescriptive. He does not however expound

further on the legal significance of the restrictions.

The existence of redeemable sales such as Simmance has termed
"redeemable purchase" among the Kikuyu in Kenya 3 could have enhanced
the Luvale lineage claim. A redeemable sale involves the sale of land
for a consideration which on being repaid by the seller to the
purchaser at a future date entitles the seller to repossess his land.
Such a concept intended to retain land for the lineage when need arises

was not and has never been detected among the Luvale.

1 See Appendix 4, fig. iii.

2 See C,M.N. White, Land Tenure Report No. 7, op. cit., p. 11.
Cf., C.M.N, White, "Factors Determining the Content of African Land
Tenure Systems in Northern Rhodesia", in African Agrarian Systems,
op. cit., pp. 369-370.

3 See A.J.F, Simmance, "Land Redemption Among the Fort Hall
Kikuyu", [T1961_7 J.A.L, Vol 5, No. 2, pp. 75 et _seq.
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But even granted de facto transfers outside the lineage as indeed will
be shown in the case of sales, this, it is submitted, 1is not fatal to
the assertion of the existence of lineage property. If the lineage in
such cases of transfer acquiesces or indeed omits to enforce its

claim, the lineage claim does not become non-existent in all situations

of transfer.

In examining this aspect of Luvale land tenure it might be
useful to draw comparisons with the West African family property
concept. The fact that the West African family is more definite and

identifiable, such as a father's immediate children, 1

than the Luvale
lineage need not detain us if only it can be accepted that the term
'family' 2 is relative connoting a group of persons related to one
another in any particular way. What is important in this analogy

is the means by which family property does arise, who the intended

beneficial owners are, and what the nature of the property interest is.

In West Africa, family property often arises on the death when
the deceased's intestate estate devolves on all the surviving
children in undivided shares. 3 Once this property has so devolved
no individual beneficiary can have dealings in such property inconsistent
with the joint interests of others, Thus any one individual beneficilary

cannot dispose of any share=of the family property unilaterally

1 For the Nigerian family, see B.0O. Nwabueze, Nigerian Land
Law, Nwamife Publishers, Enugu, 1972, p. 35. Note that it is only
recently that the term family is being confined to an individual's
children and grandchildren,

2 For definition of family, see C.K. Meek, "A Note on
Primitive Systems of Land Holding and on Methods of Investigations",
J.A.A,, op. cit., p. 13,

3 See T,.0. Elias, Nigerian Land Law, op. cit., p. 117
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without the consent of others. It is important to note that
disposition is not prohibitéd or restricted to any group of persons.
What is needed in any kind of alienation'is the Jjoint consent of all
members of the family. Death among the Luvale is also such an
instance on which land may devolve on a specific individual lineage
member (deceased's heir), failing which the land reverts to the
lineage (that is if all lineage members already have land and have no
immediate need for this land) In so far as on devolution thé land
does not vest in undivided shares on more than one beneficiary, there
is a breakdown in the analogy distinguishing the Luvale position from

the concept of a joint family property.

There are, however, a number of similarities. The consent
factor in aliemating family property in West Africa shares a resemblance -
with the restriction to transfer land to any non-relative amongst the
Luvale. The power to restrain a lineage member in divesting property
from the control of the lineage has in it, it 1s submitted, an implicit
and corresponding power that with the consent of lineage members such
property can be transferred. It is of course true that there is no
evidence of such power having been exercised, but should consent of the
lineage be obtained in any such transfer, it does not appear that such a
transaction could fail to transfer an absolute interest purported to be
transferred. The lineage will be giving all that it has to give.

Even in West Africa it can be said that family consent in the disposal
of family property has been exercised due to the need for land
alienation. If such need were not recognised, it is equally conceivable

that the family would have power of granting consent although not

actually exercised.
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Another point of resemblance is the fact that even in West
Africa joint ownership of family property does not necessarily entail
Jjoint enjoyment or exercise of a property interest such as manifested
in joint exploitation of land. While a beneficiary may have an
interest in the family property, the actual physical exercise of
a land interest might be at the disposal of another. 1 This appears
to be the case with the Luvale where an individual lineage member
exercises all the rights and interests in the land with only a
reversion still remaining in the lineage. The actual physical
possession of a given parcel of land with the attendant enjoyment of
rights and interests may pass from one to another member of kinsmen
but the reversionary interest still subsists in the lineage. It must
however be conceded that this is merely an apparent similarity-
without any corresponding legal connotations. Thus, in the West

African sense, although the actual exercise of a land interest may be

at the instance of one, the vesting of title in such property takes
effect at the same time on all the beneficiaries. The type of interest
involved here does not arise at some future date and is not contingent
upon the extinction of one beneficiary's undivided share if ever this
is at all possible. As for the Luvale the reversion is necessarily

a future interest and-does not vest immediately and concurrently in

the lineage and any possible beneficiary is unascertainable until after
the event of the reversion., If concurrent and immediate vesting is the
essential criterion in the creation of family property, then this

aspect of Luvale tenure cannot be regarded as such property.

1 In the case of occupying a family house, see 1jale v.
Lawal 1967 N.M.L.R. 155 (S.C.N.).
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It is however possible to view the Luvale lineage property
as a variant of the West African concept without necessarily
derogating from it. It may well be suggested that the exercise of
a right of property can be either immediate or successive by all
entitled. In either event the asset still remains family property
beéause its utilisation is at the instance of a particular class of
persons. The indivisibility of the joint interest where the vesting

is immediate, is merely one mode of effecting this utilisation.

The import of ownership under Luvale land tenure can further
be examined by looking at the aspect of the physical acquisition of
land by an individual. As has been noted already, an individual
village resident amont the Luvale is free with his own labour to clear
and open a virgin bush. In the West African sense, land so obtained
is self -acquired property which falls outside the restrictions
imposed on family property. Thus a landholder who has self-acquired
land has the freedom of alienating his land to anyone and in any
manner. If land so acquired among the Luvale were to be regarded as
self-acquired property, then it could not be family property by the
West African analogy. But even in West Africa, however, there are
instances where self-acquired property has been deemed or presumed to
be family property. The intention of the acquirer to create family
property and provision of auxiliary services with the assistance of
other members of the family in the acquisition or creation of property

have been regarded as such circumstances warranting the presumption.

Posing a situation where one builds a house on communal land,
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Nwabueze remarks -- "Here it is relevant to consider whether the
builder intended the house as his own private residence or whether
he meant it to be a family house for himself and his brothers. If the
former, then the house belongs to the builder individually . . .".1
Restating the Nigerian land law as to intent in this regard, Nwabueze
concludes 2

If . . . the circumstances indicate that the house,

although built by a single member who happens to be

wealthier than his brothers or kin, is meant to
provide a home for the family, then it is family

property.
in

In Ghana/the building of a house it has been held that "even the
slightest contribution of labour or materials in building a house by
members of the deceased person's family gives these relatives a
vested joint interest in the house as a family house”. 3 These two
propositions of land tenure in West Africa may cast some light on
this particular aspect of Luvale land tenure. Provision of labour
on the part of relatives once one amongst them is opening a field is
not at all unusual in a Luvale community. This however, does not
appear to be an entirely satisfactory explanation of the concept of
Luvale lineage property for on the other hand instances are not un-
known where a man clearing a bush does so without any manual assistance
from his kin. Despite this, lineage control over alienation extends to

this type of land. Intention on the part of the landholder that the

land be lineage property appears to be a more sound basis upon which

1 See B,0. Nwabueze, Nigerian Land Law, op. cit., p. 46.

2 Ibid., p. 47.

3 Cadjoe v. Kwatchey (1935), 2 W.A.C.A. 371 (Ghana).
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to found the kins' assertion of having a proprietary interest in

the same land. The intention is to be inferred from the landholder's
| submission to lead a village life in the village in which his kin
also reside. This life is not independent of other family members
but interdependent creating a coherent well-knitted social unit of
individuals related to each other. This submission to a village
community of relatives entails a joint assumption of privileges,
rights and liabilities pertaining to all kinsmen. Hence acqusition
of an asset is a contribution to the lineage pool of assets to which

one is ipso facto entitled to enjoyment, but not to the extent of

divesting the asset from potential lineage claim.

It is significant to note that restrictions on land transfer
among the Luvale only apply to that land which falls within the
village precincts. Thus if one acquires land outside any village
no restrictions are imposed on his right of ownership. He can do

E to this land whatever he desires to do beneficially or wastefully.

Indeed land in this case can be alienated to anyone and in any

§ manner, It may here be added that restrictions on land transfers
on the one hand and the absence of restrictions on the other apply
both to crop fields as well as any form of permanent structure
erected on the land such as a dwelling house. The absence of
restrictions in the other case, it is submitted, can only be founded
on the intention of one not to have that land which he has acquired

: or a house that he has built to be lineage property. This intention
is manifest on the part of one divorcing himself from the village

community life of relatives. In so doing one effectively ousts the
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lineage monopoly and prerogative over what would otherwise be lineage

property. 1

Thus the Luvale lineage property can be viewed as a kind of
family property showing some corresponding basic features of such
property as conceived in West Africa. This is revealed in the
context of the village social corporate unit of relatives. Where
there is Jjoint provision of labour in the acquisition, this may be
a factor to be relied on in identifying the acquired object -- 1land,
as lineage (family) property. Where such is lacking, submission to
the said corporate unit is a sufficient index of intent that what

might otherwise have been self-acquired property is lineage property.

The alternative view of looking at this type of tenure is to
regard the land as individually owned with restrictions imposed at
the instance of the lineage in the manner it is to be alienated. Thus
it has been observed of the Sonjo in Tanzania (mainland) that although
cultivated land is individually owned, transfers from owner to owner
can only be made subject to specified conditions under which the
landholder does not permanently part with his rights so as to retain
the land for future lineage needs as new generations come to maturity.
Under such restrictions an original owner can sell the land while

retaining the option to buy it back for the same price that he received

1 It has been observed of the Shambala of Tanzania that one's
alienation from a family and hence the lineage puts one in a
position to assert individual and exclusive rights to self-acquired
land. See E.V, Winans, "The Shambala Family", in The Family Estate

in Africa, R.F. Gray & P.H. Gulliver (ed.), London, 1964, p. 50.
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for it. ! This is in fact similar to Simance's concept of
"redeemable purchase'. These restrictioné, however, appear distin-
guishable from the Luvale position which apparently enforces by
sanction that no transfers outside the lineage should ever take place.

This strongly suggests a property interest of the lineage. Among the

rights against a land-owning father who in theory can deny them any

prospective share in his land.

\
|
|
Sonjo, lineage members such as sons appear to have no enforceable {
\
Thus Gray observes the absence of any legal rights in the sons
with regard to the father's land when he says: "It is not wholly
satisfactory to say that the sons have rights to this land and that
the father has an obligation to provide it, for there is not legal
2
procedure to which they can have recourse for securing their claims".
Hence if the father decided to part with his land to an outsider, sons
would have no enforceable right to reclaim the land. The Shambala,
also of mainland Tanzania, appear to have taken the point further as
Winans notes that "land pioneered by a man appears unencumbered by
lineage rights and is thus open to alienations without lineage
permission'. This recognition appears unequivocal as he further
observes that chiefs and their councils have refused to nullify any

inter-vivos transactions over such land to outside the lineage such

as characterised in the image of the father.

! See R.F. Gray, "Sonjo Lineage Structure and Property'", in
The Family Estate in Africa, op. cit., pp. 240-241.

2 Ibid., p. 242.

3 See E.V. Winans, "The Shambala Family'", in The Family Estate
in Africa, op. cit., pp. 49-50.
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A Shambala lineage has however enforceable rights over land
alienated to an outsider if the holder's rights derive from such
land having devolved to him by inheritance. Any such outside
transaction can be repudiated by lineage members of proper standing
on the basis of unexhausted residual rights existing in the same
land. 1 The Luvale right of repudiation as we have seen extends to
any category of land owned by a lineage member within the village

precincts.

The difficulty thus of viewing Luvale tenure as being
restriction on alienation is that underlying the restriction is an

enforceable property right -- the reversion. If one concludes that

it is in the nature of a restriction, one would expect it to be in

the form of regulation in land utllisation. Rather than attempting to
define the nature of the restriction, we would do better, it is
suggested, to consider its effect. So long as it subsists with the
land, it is submitted that it is a concurrent interest realisable in

the future on the extinction of a landholder's tenure.

| We may proceed to look at further aspects of concurrent
interests qualifying a landholder's rights in all the three ethnic
| groups under discussion. One such instance of similarity in all

? three is the right/gie spouse in the field of the other. All three

practise virilocal marriages in that on marrying a woman, the woman

must move to the man's village. During the subsistence of the

1 See E.V., Winans, “The Shambala Family", in The Family Estate
in Africa, op. cit., p. 49.
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marriage, if a woman has no field of her own, and she rarely has a
field of her own, she is entitled to cultivate her husband's field

or be given one by the husband. 1 Apart from the right of cultivation,
the wife acquires no better or superior title to that of the husband.
The field continues to be the husband's while she has at the same

time a subsisting right of cultivation during the life time of the
marriage. So the husband's right of title to the field and the wife's
right of cultivation subsist éoncurrently. She, however, forfeits the

right on the termination of marriage.

Although uxorilocal marriages are rare, as will be further
discussed later, the husband's right in the wife's field at the wife's
village has similar characteristics as in the virilocal marriage.

Thus the husband has a mere right to cultivate the field while title
to the land remains in the wife. A marriage is uxorilocal when the
husband moves from his village to live with the wife at the latter's

village. 2

Another notable existence of a concurrent interest is that among
the pastoral Ngoni and Tonga. After harvest amongst these cattle

rearing people, cattle can graze in any field notwithstanding that the

1 For the Ngoni, see J.A. Barnes, Marriage in a Changing
Society, Rhodes-Livingstone Papers No. 20, pp. 42-43. For the Tonga
and Iuvale, see C.M.N., White, Land Tenure Reports Nos. 1 & 7 op. cit.,
Pp. 11-12 and p. 3 respectively. Among the Lozl failure by the
husband to provide a garden for the wife is a ground for divorce at
the instance of the latter. See M. Gluckman, Essays on Lozi Land and
Royal Property, op. cit., p. 24.

2 For a definition of the terminology "virilocal" and "uxoril-
ocal", see M.G. Marwick, "The Modern Family in Social Anthropological
Perspective", African Studies, Vol. 17, No. 3, 1958, p. 147.
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owner of this field is different from the owner of the cattle. 1

Recognition of this right has very recently been recorded in the

case of Captain Mbewe v. Njalikwa & Another, 2 arising from Chipata.

In this case the plaintiff was suing defendants, the owners of
cattle which destroyed and ate heaps of the maize crop on the
plaintiff's farm. The farm was situate in a tribal area. Defendants
did not deny the damage but put up the defence that according to
custom and usage in the area known to the plaintiff, the destruction
complained of was after the harvest period when cattle are let
loose to graze in any field. The defendants argued that plaintiff's
failure to complete the harvest in time, let alone to fence the farm
to keep away cattle, was negligence and the sole cause of damage.
Accepting and confirming the custom, the learned magistrate ruled:
"The fact that the farﬁ is situated in a tribal area and that such a
custom exists in that area is clearly established by the evidence
.. .". Satisfied that there was statutory provision to enforce the
observance of customary law, his worship concluded: 3
. « . Under the provisions of section 16 of the
Subordinate Courts Act Cap. 45, the obligation is

cast on the court to give due recognition to
existing customs and usage . . . In this particular
case, it has been clearly within the knowledge of
the plaintiff, that such a custom existed in the
area, and it would be his own duty to prevent damage
being done to his property by cattle who are let
loose.

1 Cf., E. Colson, "The Role of Cattle Among the Plateau Tonga
of Mazabuka District", Rhodes-Livingstone Journal, No. xi, 1951,
Pp. 29-30 and J.A. Barnes, "The Fort Jameson Ngoni", in Seven
Tribes of British Central Africa, op. cit., p. 214.

2 civi Case No. SJ/138/74 (Chipata Resident Magistrate's
Court) (unreported). '

3 at p. J.2.
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It may be added that although the plaintiff's knowledge
appears to have been assessed on a subjective basis, 1t would have
made no difference that he actually was not aware of the custom if
in the circumstances he ought to have known. Although the learned
magistrate does not expressly consider the two types of property
interest as co-existent, the effect of recognising such a custom
without denying the plaintiff's right of property is to let both
these rights subsist side by side and concurrently in the same

parcel of land.

The more troublesome type of concurrent interest to character-
ise, however, is where village residents enjoy some rights not to
the exclusion of others in land which is apparently wasteland. Such
is the position over communal grazing areas and the wild forests
where fruits can be picked up or indeed the extraction of iron ore
in areas which have previously been regarded as open for all. While
such interests can be enjoyed without restriction, the difficulty
lies in identifying who has the ultimate or radical title in such
areas. Accepting the premise, as has been urged, that no political
or ethnical authority has any right of ownership over any land, the
allodium in this land appears to rest in the community whose members

only have a lesser right of enjoyment.

Bentsi-Enchill's proposition of allodial ownership 1 seems a

1 See K. Bentsi-Enchill, "Do African Systems of Land Tenure
Require a Special Terminology", J.A.L. op. cit., pp. 120-121.
(Bentsi-Enchill's terminology on ownership was never discussed at
the 8th International African Seminar. See Ideas and Procedures in
African Customary Law, op. cit., p. 58). For a qualification of

Bentsi-Enchill's proposition in its relative application to
African societies, diverse in social structure, see R.W. James &
G.M, Fimbo, Customary Land Law of Tanzania, op. cit., pp. 5-6.
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title to such land. The right by a village resident to appropriate
some of nature's fruits is not exclusive of others, who similarly

have an equal right -- not lesser and not superior. This right
therefore appears to fall short of a plenary title, which denotes

the fullest cluster of rights necessary for the existence of allodial
ownership. Since the exercise of such a right at the instance of a
village resident is dependant on membership of a village or ethnic
community, it would appear that only that community is appropriately
placed to assert allodial ownership. This type of ownership therefore
can only possibly pertain to the community in which it must rest. This
conclusion would be more than justified if the said community was a
corporate unit exhibiting overt acts of regulation/tgé exercise of
such rights. There appears however no specific regulation in the
appropriating of such interests by community members although absence

of regulation need not necessarily imply the lack of a power to

regulate.

The Suku of the Congo (now Zaire) provide a remarkable

1 It has been observed

illustration of such allodial ownership.
that a lineage community owns the surrounding forests, well and clearly
delimited by natural frontiers, over which hunting rights have been
successfully asserted often by the right of first occupation. This

lineage ownership entails free hunting by members of the lineage.

1 See I. Kopytoff, "Family and Lineage Among the Suku", in
The Family Estate in Africa, op. cit., pp. 92-93.
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Although there is no need for other lineageSto obtain hunting
permission from the owner lineage, and indeed there is no pro-
hibition to hunt by these others, the owner lineage enforces its
right of ownership by collecting a portion of the meat from any

game caught in its forests by hunters of other lineages.

No such overt manifestation by exacting a hunting tribute has
been observed in the village communities of the three Zambian
ethnic groups under investigation. It is however suggested that
notwithstanding the absence of overt assertioﬁs of a community’'s
ownership over its wastelands, the allodial ownership attiributed
here to such a community is a dormant one. It 1s classified as
dormant because of the likelihood of 1ts expression whenever
occasion arises. Thus whenever there is an alien intrusion on the
interests of a community, the allodial ownership could become
actively expressed by such community denying the alien the right of
participation. The community's disapproval of intrusion might

equally take the form of resentment or ejectment of the alien.

But these expressions as reflecting the existence of an
allodial title have to be interpreted with caution because as White
warns in acknowledging that they might imply such title, the
expressions might be "motivated by such considerations as land
shortage or fear of it, and even jealousy of more enterprising and
successful agriculturists”. 1 The point to be emphasised nonethe-

less is that in the absence of such extraneous motivations, it must

1 See C,.M.N. White, "Land Law and Administration in Zambia",
Intern. Assoc. of Legal Science, Editionis C.P. Maisonneuve et
Larose, Paris, 1971, at p. 169.




141

still be possible for such expressions to be a reflection on the

existence of the community's allodial title.

The alternative viewpoint may well be just a presentation of
the property rights as they exist. As has already been seen, each
village resident has or owns a right to exploit the natural fruits
in wasteland. In this each village resident has an equal right.
The utilisation of these rights is thus concurrent; and hence it
may be suggested that an aggregation of these rights is what

constitutes ownership of wastelands.

II Modes of Acquiring Land

It is here proposed to discuss the various modes of acquiring
land under specific categories denoting a common feature or features
in these modes. All modes of acquisition which entail vesting of
ultimate or radical title in a landholder without being subordinate
to any superior interest will be discussed under the category of
original acquisition. Those modes which entall enjoyment or exercise
of a lesser interest in that the interest is conditioned or dependent
on a superior interest will fall under derivative acquisition. 1
Thus "derivative" for present purposes denotes here whence the
lesser interest flows. 2 Inheritance not properly falling in any of

the two categories, in that a portion of an estate may have conditions

attached to it, while the other portion may exclusively vest in an

1 For a similar treatment of the subject, see K, Bentsi-Enchill,
Ghana Land law, op. cit., pp. 10-12. Cf., A.N. Allott, "Acquisition

and Alienation of Rights in Land", in Readings in African lLaw, E.
Cotran and N.N. Rubin (ed.), Vol. 1, 1970, pp. 356-358.

2 Obviously "derivative" can also mean acquiring the absolute
(permissible) title by a derivative mode.
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heir, is dealt with separately.

(1) Original Acquisition of Land

(a) Clearing of a virgin bush

In the exercise of this mode of acquisition, one need only
move onto a virgin bush and clear it to assert a claim over it so
long as there is no one who has previously already asserted a claim

of original occupation. 1

This mode of acquiring land has often
only been conditioned on such landholder being a member of the
village community in the area in which the virgin parcel is
situated, If one is not a member of the village community,
correspondingly there is no entitlement to acquire land in such a
manner without first seeking permission from the headman to be
granted a residence permit. The grant of permit however, as earlier

indicated, does not mean that the headman has any beneficial interest

in the land in question.

In one case arising on appeal from the Chavuma local court, 2

the magistrate's court at Zambezi was called upon to resolve the

issue of residence where a club house was to be built in the headman's
area without his prior permission. The learned magistrate there

ruled that such permission was necessary for a non-resident although
the grant of permit did not entail that the headman owned the land.
After consulting the assessor on the matter of customary law concerning

land and property, the learned magistrate said:

1 For the sample on this mode of acquiring land in all the
areas, see Appendix 2, figs. (1)-(i1i).

2 Chavuma Local Court, Case No. 73 on appeal to the Sub-
ordinate Court of the Second Class for Balovale (now Zambezi)
District (unreported).
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« « + Any new person wishing to build would properly
ask the headman where he can doso . . . Now I am
satisfied that in this case the plaintiff/respondent
is the headman of his village and that the place
where the club house was to be built is under his
jurisdiction according to custom, he being the head-
man. I do not though concede that the land
concerned is the plaintiff/respondent's own land
whereby he has sovereign rights over it . . .

Finding no permission sought, the learned magistrate proceeded to
record the headman's right to grant or withhold such permit in
the words:
I therefore consider that the plaintiff/respondent
being a headman should first be requested if the
club house concerned can be built. I am quite
satisfied on the evidence I have heard and with the
evidence recorded by the lower court that such
permission was not asked. I consider he rightly
refuses now if he should so wish and that if those
concerned in putting up of the building are not
satisfied with his refusal they should appeal to
the Chief for his ruling . . .

Although this ruling is on the role of residence in Luvale
tenure, it is suggested that its amplification of customary law is
equally relevant to both Ngonli and Tonga in so far as residence and
the headman's power to grant or withhold permission to non-residents
is recognised. The use of the term "sovereign" in denying that the
headman owns the land is however ambiguous. There appears to be no
other sense in which the headman could exercise a power of granting
permission than in the discharge of his soverelgn rights. The
exercise of such a power, it is submitted, is political and hence
pertains to sovereignty over an area in which his jurisdiction is

beyond doubt. What the learned maglistrate appears to be saying is

that the headman can only exercise sovereign rights over his own land
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but such land he does not have. If he owned such land, in the sense
that he had proprietary rights over it, then presumably he would have
sovereign rights. It is submitted that what the learned magistrate
was attempting to avoid is a recognition of sovereign rights as
implying ownership of land in the proprietary sense. This impression
is erroneous although it suffices that he acknowledges that no such
ownership can be attributed to the mere status of being headman.

Thus the magistrate could have very safely designated the headman's
power as falling within his sovereign rights without necessarily

entailing ownership.

Granted residence, one can like any other resident, acquire
land in a similar manner. In some areas, however, residents in
another -village can acquire land in a different village falling
within the same territorial domain of a chief. This is more
noticeable in Chief Chongo's area of the Southern Province than in
any other place. Thus this appears to be more of an exception than
a general rule., The only explanation for the departure from
insisting on residence appears to lie in the closeness of the
villages to each other which apparently prompts acquiescence from

the headman of the area concerned.

It has been observed of the Ngoni that the unitary state of
the political structure knew no internal boundaries and as such had
a bearing on landholding in that a Ngoni subject could till any land

in whichever chieftainship. 1 At a village level this has shown

1 See C.M.N. White, Land Tenure Report No. 3, op. cit., p. 3.
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itself in the intermingled state of gardens of villages in proximity

with no definite area being associated with any particular village. 1

Now the position has changed due to the diminishing influence
of the political structure and to land shortage. Boundaries
between villages and chieftaincies are being consciously observed
and any transgression is likely to invite redress. The case of

Mbewe v. Nkhoma 2 quite clearly signals this change in conditions.

In this case the plaintiff brought suit against the defendant for
being in possession of his field. The defendant's answer was that he
had been given the field by someone who had stated that the land did
not belong to anyone. This apparent grantor was previously resident
in the chieftaincy where the field in issue was situated but had

since moved to another chieftaincy. In a disapproving tone the court
put the question to this apparent grantors "How do you give the maize
farm to another person when you do not stay in , . . Maguya's area?"
In its judgment the court disapproved the transaction although it
ordered the partitioning of the field between the two disputing

parties.

The only limitation to this mode of acquisition is the increasing
scarcity of land. Once so acquired, however, as has already been

discussed, a landholder's rights are exclusive but qualified only by

1 See J.A. Barnes, "The Fort Jameson Ngoni", in Seven Tribes
of British Central Africa, op. cit., p. 211.

2 In the Maguya Local Court, "B" Grade, Case No. 10 of 1971,
(unreported).
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subsisting concurrent interests. So well pronounced are these
rights acquired by first occupation that amongst the Ngoni and
Tonga, where shifting cultivation has been more in practice, a land-
holder continues to retain his rights over previous sites. These

are known as "Matongwe". 1

(v) Outright grant of land by one person to the other

This involves an absolute transfer of all the interests
the grantor may have had in land without a retention of any kind of
interest. The grantor is in effect substituted by the grantee.
Although such transfers will often take place between relations,
there is no requirement, except for the Luvale, that the grantee
should be related to the grantor. In a sample of grants taken in
all the three areas, 2 there 1s a thorough indication that these are
between relatives with only a very negligible percentage of grants

in Chipata to non-relatives.

Although as has been earlier indicated that a recording of
such transfers between relatives in Chavuma may be corroborative of
the restriction of land to within the lineage, the fact that there
are similar transfers elsewhere in the country might suggest re-
pudiation of such corroboration among the Luvale., Among the Ngoni

and Tonga transfers of land between relatives has nothing to do with

1 Cf., J.A. Barnes, "The Fort Jameson Ngoni", in Seven Tribes
of British Central Africa, op. cit., p. 211; and D.W. Conroy, "The
General Principles of Land Tenure", in Land Holding and Land Usage
Among the Plateau Tonga of Mazabuka District, A Reconnaissance
Survey, 1945, W. Allan, D.U. Peters, G.G. Trapnell (eds.), Oxford
University Press, 1948 (Rept. 1970), pp. 102-103.

2 See Appendix 4, figs. (1)-(iii).
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restriction in transfers to non-relatives., It can therefore be
said that the similarity in the pattern of transfers to relatives
amongst the Ngoni, Tonga and Luvale is a mere reflection of the
village composition and need not necessarily suggest that there is
a rule on thé restriction of 1and transfers. A rebuttal of this
inference in relation to the Luvale can only be sought in the right
of the lineage to dispossess anybody outside it of land granted by

a lineage member.

The effect of absolute transfer appears well recognised in
all the areas although as noted among the Luvale transfers of this

kind should be between relatives. White does also specifically

acknowledge this mode of transfer among the Luvale. 1

As for the Ngoni and Tonga, 2 recognition of such transfers

is unequivocal. Supporting the Ngoni position is the case of

3

Kampala v. Zulu.” The plaintiff in this case brought suit against

the defendant for a declaration of exclusive ownership in the land
in issue. The plaintiff alleged that he was granted the land by the
defendant upon which grant he managed to obtain a government loan to
be expended on cultivation. Apparently attracted by the improved

state of the land, the defendant alleged in turn that the grant was

1 See C.M.N. White, Land Tenure Report No. 7, op. cit., p. 11.

2 See D.W. Conroy, "The General Principles of Land Tenure",
in Land Holding and Land Usage Among the Plateau Tonga of Mazabuka

District, op. cit., pp. 98-99. Cf., C.M.N. White, Land Tenure

Report No. 1, op. cit., p. 12.

3 In the Nzamane 0l1d Local Court, "B" Grade, Case No. 152 of
1970, (unreported). Cf., M,J.S.W. Priestley & P. Greening, Ngoni
Land Utilisation Survey, 1954-1955, op. cit., p. 22; and N,S,

Coissoro, The Customary laws of Succession in Central Africa, Lisboa,
1966, pp. 222-223.
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only for a year's period and hence his entitlement to reclaim it.
The plaintiff's version was supported by a government officer who
approved the loan, who stated that the loan would never have been
authorised had it not been on the understanding that the defendant's
grant to the plaintiff was absolute. On this evidence the court
upheld the plaintiff's claim ordering the defendant to vacate the

land for the plaintiff.

In these transfers whenever they take place, it must be
pointed out, that where residence in the village is a necessary
condition in holding or acquiring land, a transfer to a new resident
will have to be preceded by grant of permission to a prospective
landholder to reside in the area where the land is situate. 1In
other words the requirement of having to obtain a residential permit
in the case of a stranger cannot be avoided by accepting a grant of

land from the grantor, who himself is a village resident.

These land transfers are in the nature of a gift and as such
there is no consideration in the strictest sense. If the term
consideration is to be used loosely, it only exists in the social
context of the relationship between the grantor and grantee. Thus
sub-division of land by the father to an adult son falls quite
squarely within this type of transaction. It must, however, be

emphasized that the father is not legally obliged to make such

grant nor the son entitled as a matter of right to receive the




grant., Matos' 1 suggestion in this respect, when writing on the
Ngoni of Angonia, is that the father will invariably make such a

grant to the son as a way of strengthening social ties.

(e) Sale of land and the concept of sale

Although there are indications that sales involving land
do take place, what is meant by sale of land in Zambian customary
law concepts has not yet been satisfactorily resolved. In all the
areas toured under this investigation it is insisted, and there is
thorough unanimity in this, that land cannot and is not sold.

What is sold,however, are improvements on land such as permanent
fixtures, 1.e. buildings. In this it is said what is sold is not
the land but the thing itself (the house), to be reimbursed for
expenses incurred and the labour employed. It is adamantly denied
that the bricks, the roof material, the window frames and cement
bought can by any stretch of imagination be regarded as part of the

land.

Among the Ngoni Barnes has observed: 2

« « » Rights in land cannot be sold, but only given
away, and no presents are given to the donor by the
recipient of a garden or garden site. They can only

be sustained by continued residence in the locality . . .

This has been subsequently corroborated by Priestley and Greening

1 See M.L.C.D. Matos, Portuguese Law and Administration in
Mozambique and their effect on the Customary lLand Laws of Three
Tribes of the Lake Nyasa Region, Ph.D. Thesis, University of London,
1969, p. 205. For how a man uses land as an asset in asserting his
authority over his wife and sons, see E. Colson, "Social Change and
the Gwembe Tonga", Rhodes-Livingstone Journal, Vol. XXXV, No. 35,

1964, p. 10.

2 See J.A, Barnes, "The Fort Jameson Ngoni", in Seven Tribes

of British Central Africa, op. cit., p. 212.
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who in their survey have noted: "Land itself has no monetary value
and cannot be bought, rented or sold, nor may gifts take the place

of a monetary transaction. Lands or rights to land can only be given

away". 1

Conroy, refuting allegations of sales of land among the Tonga,
summed up his research findings: 2

+ » + The idea of land purchase as we understand it
is entirely foreign to Tonga thought and custom.
All chiefs and councillors are emphatic that land
sales do not occur and would not be tolerated.

They all gave the same reply, that if such a case
came to their notice they would fine the seller
and order the return of the purchase money but,
they say, no case has ever come before their courts.
This was unwittingly confirmed by an Eurafrican
farmer in the Reserve who complained somewhat
bitterly that he had been trying to purchase land
from the Tonga for many years but .that no one

would sell . . .

Many years have lapsed between these observations of earlier
authors and the present time. It is now openly admitted that although
land itself cannot be sold permanent fixtures can, It appears
doubtful that these early revelations of the absence of sales could
be stretched to exclude transactions involving permanent fixtures
from the sale of land. On the conceptual issue the definition of
land is still lacking. White has quite recently wrestled with the
concept of sale within the context of the Tonga customary land tenure.

Disapproving the distinction between bare land and permanent fixtures

1 M.J.S.W. Priestley & P. Greening, Ngoni Land Utilisation
Survey 1954-1955, op. cit., p. 22.

2 D.W. Conroy, "The General Principles of land Tenure", in
Land Holding and Land Usage Among the Plateau Tonga of Mazabuka

District, op. cit., p. 95. Cf., E. Colson, The Plateau Tonga of

Northern Rhodesia, op. cit., p. 179.
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as a camouflage to accepting sales in the broadest sense, he has
reacted: 1
« + « This fine distinction is really an attempt to

{ reconcile the traditional conscience about sale of

land with the realities of an economic age. A good

many Tonga are perfectly aware that these transfers

are little different from sales of land . . .

It is submitted, with respect, that White's conclusion is

a misunderstanding of the Tonga concept and indeed of customary law
at large. In the traverse of sales of land 1s a significant
revelation of the view that permanent fixtures or improvements to
land are not part and parcel of land. This cannot fully be
appreciated if viewed from the English concept of land 2 which finds

no difficulties in defining land as including permanent fixtures.

Thus it is now wellaccepted in African land tenure that while the
ownership of a tree may vest in one person, the land on which the
i tree stands vests in the other. 3 This shows that the land and the
! tree are severable and hence amenable to separate ownership. Thus

the sale of a tree is not the sale of land.

Similarly in the Tonga situation the analogy can be drawn in

the permanent structure (house) being the equivalent of the tree.

1 See C.M.N. White, Land Tenure Report No. 1, op. cit., p. 13.
Cf., C.M.N, White, "A Survey of African Land Tenure in Northern
Rhodesia", J.A.A, Vol. 12, No. 1, 1960, pp. 3-4.

2 For definition of land as including permanent fixtures in
English Real Property law, see E,H., Burn, Cheshire's Modern Law

of Real Property, op. cit., pp. 111-116.

3 For this acceptance in Zanzibar, see J. Middleton, Land
Tenure in Zanzibar, Colonial Rsearch Studies No. 33, p. 21. For
the West African position, see T.O. Elias, The Nature of African
Customary Law, op. cit., p. 166 and R.J.M. Swynnerton, "Natural
Resources that Govern the Future", African Affairs, Vol. 65, No.
258, January 1966, p. 44. For a similar meaning of land in customary
law, see R.W. James, Land Tenure and Policy in Tanzania, op. cit., p. 39.
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The sale of such fixture just like the sale of the tree need not
mean that the ground on which it rests is also sold. The fact that
a permanent fixture is not severable from the land to which it is
attached is no doubt a sound basis on which to regard a fixture as
part of the land for all practical purposes. But this in itself is
not sufficient justification, it is submitted, for failing to
recognise in law the two distinct states of a fixture and thg earth
on which it stands. Indeed it is arguable that although physical
severance is not possible, the cash exchange is a sufficient substitute
to severance particularly when what is being claimed is the fixture
and not the ground. From the seller's viewpoint severance is
effective on receipt of a cash exchange which is the equivalent or
equivalent
presumed/to the fixture,

White deals with this concept of fixtures in an attempt to
obtain further darity in his particular observation of the Tonga.
White, however, is still satisfied that the Tonga experience with
neighbouring European estates has imparted on them sufficient under-

114 s

standing to know that such transactions are sales of land.
worth noting however, that White does not reconcile his conclusion
with the case he has recorded 2 where the chief's court held the
sale of land, upon which were no permanent fixtures, invalid. In
that case he records that X transferred his land to Y for a sum of

money and both parties privately regarded it as a sale. Subsequently

X returned and demanded to resume the land on the grounds that he

! Discussion with C.M.N. White on 5/3/1975.

2

See C.,M.N. White, Land Tenure Report No. 1, op. cit., p. 13.
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had only lent it. When the matter was referred to the chief's court,
the court declared the sale invalid and ordered X to return the

purchase price to Y and Y to restore the land to X.

If anything this case shows consistency with the Tonga view

1

that bare land is not a saleable commodity. Mwape v. Phiri ™ is

another illustrative case from Southern Province from which can

be deduced the customary law concept. In this case the plaintiff
sold the defendant a grocery store situated in Chief Monze for a
substantial sum part of which was paid by the defendant. The
plaintiff was now suing for the outstanding balance. Recognising
the sale on the evidence adduced, the court ordered the defendant

to pay the outstanding balance. It is significant to note from the
case record that the court never seems to have treated the matter as
involving a sale of land. The court reacted in a manner not
different from any other ordinary case of contract where money is
owing. The court was primarily concerned with the outstanding
balance and not the subject matter of the sale. The reaction of the
court would apparently have been the same had the sale involved
cattle. This shows the court's categorisation of the issue as it
concelves permanent fixtures under customary law. Such fixtures
are quite distinct from the land and hence the sale of a building

is not the sale of land.

It might of course be insisted, and quite reasonably, that

1 In the Mayaba Local Court, "B" Grade, Case No. 28 of 1974,
(unreported) .
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in so far as the building structure and the ground on which it rests
vest in one identifiable proprietor, the indivisibility of the two
involves a transfer of land by sale. To this however can be
answered, quite consistently with our argument, that the
consideration of the sale does not take into account the ground
although the effect of the transaction is to transfer the ground

together with the structure.

Thus in respect of bare land, it can be stated with confidence

that sales have not been recognised under customary law as an
accepted method of transferring land rights. Economic pressures due
to scarcity of land will no doubt be forthcoming but as of now the
impact of such pressures never seems to have resulted in recognition

of bare land as being a saleable commodity.

With regard to sales of improvements which are recognised,
it is worth looking again at the Luvale to appraise the lineage claim
that land cannot be transferred to an outsider. Two conflicting
views emerge; one more consistent with the lineage claim and the
other a reconciliation of the traditional status guo and the
realities of a cash economy. The first view is that 1like all
restrictions of transfers of land, improvements or structures on
land cannot be sold to a purchaser outside the lineage. The second
view is that such sales could be transacted with anybody resident in

a village so long as priority of sale is given to a relative.

Jllustrative of the first view is a rare case arising in

Swanakaumba village where on the death of one leaving a brick house,
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the deceased's relatives resident in the village resisted all moves

from prospective purchasers to purchase the house.

It was insisted

that the house could only be taken over by any relative who might

be forthcoming as those in the village already had their own

houses. 1

The second view appears to be based on the fiction

that priority having been given to a relative who fails to take up

then

the offer, the sale can/be offered to a non-relative because the

inability of the relative to proceed creates a situation similar

to one where there are no relatives in existence.

On the occurrence of these sales to non-relatives and the

lack of consent from the lineage to sanction such sale transfers,

White observes:

Transfers of land to persons outside a matrilineage
for a cash consideration are common at Chavuma where
sale of land appears to have reached a more devel-
oped form than in most parts of Northern Rhodesia.
Both surplus gardens with crops and surplus resting
land are sold in this manner and prices are high . .
« « . Despite the fact that land has in some
respects acquired a close association with matril-
ineage, the rights of individuals to sell appear to
be strong enough to enable them to do so without
obtaining the consent of their head . . .

The two views expressedit is suggested, do not necessarily

indicate local variations. It is a mere reflection of the impact

of a cash economy. Both acknowledge the existence of sales with

the first view apparently embracing the apprehension of the threat

to the lineage. The second view appreciating the effect of change

1 Confirmed by the second village headman Samununga Lufupa
on 16/6/1975.

2

See C.,M.N. White, "A Preliminary Survey of Luvale Rural

Economy", Rhodes-Livingstone Papers No. 29, p. 33.
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attempts to justify it consistently with the expectations of the
lineage. In this predicament, the question whether the lineage has
any proprietary rights is once again revived. But as urged earlier
a transfer of land outside the lineage is not necessarily inconsis-
tent with the property rights of the lineage. The lineage can
sanction or refuse such transfer. The absence of formal lineage
consent as White notes does not mean, it is submitted, that such
consent cannot be inferred. The lack of action by a lineage in such
transfers appears to be acquiescence and this in itself is sufficient
to validate a sale transaction., It may well be that the lineage
will hardly react and if this is the case so does the lineage

facilitate alienation.

Before concluding on sales, it is well to look at the
possibility of other related transfers where, although there is
no cash consideration, such consideration may be in kind, i.e.

barter exchange or provision of manual services in exchange for land.

transfer of land in exchange for goods

If sales of land are vigorously refuted, it is less likely
that a barter exchange could be recognised. This in fact is nothing
more than a salelof land with the provision of consideration this
time being in kind. In all the areas this mode of transfer has been

denied for the same reasons as sales of bare land.

In one rare instance however coming from Chavuma, this mode

of transfer has been accorded judicial recognition. In the case of
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Ndonji v. Makiko 1 involving Luvale parties, the plaintiff, a

deceased's young brother brought suit against the defendant for
consideration still outstanding in a cassava garden deal between

the late brother and the defendant. The plaintiff's elder brother
had agreed to sell a cassava garden to the defendant in exchange for
a bull, two blankets and a piece of cloth. The defendant never

gave these things in exchange for the said garden even after the
plaintiff's brother's death. Upholding the plaintiff's claim the
local court ordered the defendant to pay a sum of money in lieu of

the items of exchange for the garden.

In view of what has already been said on sales of bare land,
this case appears to be at variance with customary law. It might
of course be viewed also as heralding the recognition of such
sales. But till there are many more of such decisions it would be
unsafe to conclude that this is an adequate reflection on the
current changes in customary law. It would have been illuminating
if the relationship of the parties was known, but the court record

does not suggest that title to land was in issue.

transfer of land in return for services

White records this mode of tenure as being quite usual
amongst the Tonga and adds that such a transfer is not regarded as
a sale of land. He cites the following instance as being character-
istic of such deals -- "A man who is moving to new land may arrange

with another to open up the new land for him as a labourer and

1 In the Makinjila Local Court, "B" Grade, Case No. 5 of 1975
(unreported).
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offer him some or all of the old land which he is giving up”. 1

In
areas where investigations were conducted this method of transfer
inter-vivos was again only acknowledged among the Tonga in the

Southern Province.

But even in the Southern Province, indications are that there
is no uniformity in this method of exchanging land. In the Monze
area (in chiefs Monze, Ufwenuka and Chongo) this mode of transfer is
said to be non-existent and unrecognised as it is the equivalent of
selling land. In the Mazabuka area (in chiefs Naluama and Sianjalika)
on the other hand, this is recognised as a normal and usual.way of
transfer. In Sianjalika's area it was insisted that this ?ss:ii/of
land but a way in which parties can help each other. The Gwembe
valley (chiefs Munyumbwe and Mweemba) comes between the two above
extremes in that although such transfers are recognised, it is only
for a temporary period dependent on the continued availability of the
services. The transfer, it is insisted, cannot be on a permanent
basis. This appears to be one of the first signs or indications of a

lease in that there is a temporary loan of land in return for the

provision of services

The contrast between these areas is remarkable in that the
explanation may only be sought in the scarcity of land and different
stages of agricultural advancement. In the indicated Gwembe areas it
may mean that there is an increasing importance being attached to

agriculture -- hence the temporary nature of the transfer to ensure

1 See C.M.N. White, Land Tenure Report No. 1, op. cit., p. 13.




159

continued provision for agricultural exploitation. With the
increasing scarcity of land and the desire for agricultural
advancement, it does not seem entirely unlikely that the Mazabuka
area may have to resort to such types of transfers of land. Similarly
it does not appear unlikely that the aforesaid Monze areas may have

to follow suit.

Despite the denial of land sales, admission of the likelihood
of such transfers would appear to justify viewing this situation as
a preceding stage to cash sales of bare land, Substitution of
manual services by a cash consideration will realise this., The cash
conversion is not inconceivable if what a farmer may wish to do is
replace manual services by purchase of permanent farming implements

for which the sold or leased parcel of land provides the cash.

The situation, however, does not appear very clear for
although transfers of land in exchange for services are said to be
recognised not a single actual case was encountered. It may be
that this is a case of what the Tonga people would like to see but is

not yet effectively put into practice.

(11) Derivative Acquisition of Land

(a) Landholding in a virilocal and uxorilocal marriage situation

The institution of customary marriage has had the greatest
influence on the derivative nature of land rights acquired by the
wife in the virilocal marriage and the husband in the uxorilocal

marriage. 1 In the type of marriage practised, the Ngoni, Tonga

1 For a definition of the terminology "virilocal" and
"uxorilocal”, see pp.135-136, supra.
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and Luvale share a similarity in that they are all virilocal with

uxorilocal marriages being the exception. 1

What is intended here is to examine the derivative nature of
land rights acquired by either spouse which are conditional or
dependent on the subsistence of the marriage, and relate marital
status to the capacity of a spouse to own land. We can now

consider the property incidents of each type of marriage in its turn,

Virilocal marriage

Often a woman in this type of marriage will be cultivating
the same field with the husband. The husband may have already
acquired a field before marriage or may acquire one on marriage.

In either event, the field belongs to the husband and the wife has
merely a right of cultivation. On the cessation of the marriage

the wife forfelits her right to cultivate 2 and is only entitled to a
half share in the crops in the event of divorce. 3 Her right to
cultivate the husband's field only subsists during the life time of

a marriage.

It is not unusual, however, for a married woman to have another
field ("ntema" among the Tonga) in addition to that of the husband.
The ownership of this type of field is determined by the mode of

acquisition. If the husband cleared the bush for her ("kugonkela"

1
(111).

For a sample of these marriages, see Appendix 5, figs. (1i)-

2 For a sample of wives' land rights dependent on the subsis-
tence of the marriage, see ibid.

3 Cf.,, J.A, Barnes, Marriage in a Changing Society, op. cit.,
P. 44; and C.M.N. White, Land Tenure Reports Nos. 1 & 7 op. cit.,
P. 11 and pp. 3-4 respectively.
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among the Tonga), the field belongs to the husband., If the husband
parcelled a portion of land to the wife, such parcel of land still

remains the husband's,

On the whole it appears well settled and accepted among all
three ethnic groups under discussion that where a married woman
acquires land on her own initiative independently of the husband,
she has exclusive rights of ownership to that land notwithstanding
the dissolution of the marriage. Two recent cases -- one from
Southern Province and the other from Chavuma underscore this

1

acknowledgement. In the first case of Hamuvumbe v. Kauluka, the

plaintiff brought suit against defendant for cultivating a field
which was not his but the plaintiff's. The field in question once
belonged to plaintiff's matermnal uncle. On the uncle's death,
plaintiff's mother took over the field. This mother remarried to one
of the defendant's relatives. On the mother's death, the plaintiff
took over the field with the defendant apparently asserting a claim
to the field on the basis that the woman had been married to his
relative. The court ruled in favour of the plaintiff without
specifically discussing the plaintiff's mother's ownership. But the
court's satisfaction with the case history of the land is, it is
submitted, a tacit recognition of the mother's ownership exclusive
of the husband (defendant's relative). The ownership transmitted to
her from the predecessor in title was never questioned as would have
been expected had it been dependent on the husband by virtue of the

subsequent marriage.

1 In the Munyumbwe Local Court, "B" Grade, Case No. 238 of 1973.
(unreported). For an acknowledgement of married women's rights over
self-acquired land as contrasted with rights dependent on husbands
among the Valley Tonga, see E. Colson, "Land Law and Land Holdings
Among the Valley Tonga", Southwestern Journal of Anthropology, op.
cit., pp. 2-3.
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Makina Mutokoma v. Linongo Peza, 1 the second case involving

a Luvale divorced couple is an even better illustration. In this
case the plaintiff husband brought suit against the defendant wife
for recovery of the cassava garden and compensation in lieu of
sharing cassava crops all consumed by the defendant wife. The
Plaintiff alleged that he had bought the field from one Samutala,
who was not even called as a witness, an omission on which the court
placed some emphasis. The defendant wife, on the other hand,
contended that the garden was hers even long before the marriage.
She said that she expended her own money in hiring someone who
cultivated the field for her without any assistance from the husband.
It was subsequently revealed on further inquiry that the marriage
was virilocal. Although the defendant wife came from a different
village, the field was first given to defendant's brother by the
headman when the brother sought permission to reside in this head-
man's village. On the brother's death the defendant took over the

field. 2

Accepting that the field was acquired by the defendant wife
independently of the husband, the court dismissed the plaintiff's
claim and upheld the wife's property rights in the court's own
language -- ". . . the garden the whole of it belongs to the
woman". Among the Tonga, however, more than among the Ngoni and

Luvale it is said that even when the wife clears the bush on her

1 In the Chavuma Local Court, "A" Grade, Case No., 79 of 1972
(unreported).

2 Interview with Headman Mutonga on 16/6/1975. Headman
Mutonga gave the brother the field.,
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own or through hired labour, if the husband took part, tacitly or
overtly, in the location of the site, the field still belongs to
% the husband. This Tonga proposition, however, appears to have no
authoritative basis. It is submitted that it is nothing more than
a gesture of male chauvinism. In any event it did not obtain the
consensus of the female members of the panels who were inclined to

regard such land as self-acquired property.

In some of the Tanzania customary laws, from where rational-
isation might be obtained for such an assertion of right on the
part of the husband, the basis seems to be that joint acquisition
of property by a couple does not entitle the wife to a share on
divorce if her contribution to the acquisition and development of
the said property arose from performance of her duties as a wife.
Although to deny the wife a share in this situation might be
regretted, the husband's claim is underlined by his actual joint
contribution in acquiring the property, unlike the Tonga husband
whose purported claim is entirely based on the mere participation

in the location of the site.

It is thus important to note that title to an interest in land
which a married woman holds during the subsistence of a virilocal
marriage is not necessarily derivative and dependent on the
husband's title. In this regard White's study in the Eastern

Province is unclear when he gives the impression that it is any interest

! see Iadi v. Ali s/o Mpate (19%7) P.C.C.A.81/1966, (1%7)
H.C.D.49; and Khadija Salehe v. Ali Kondo (1964) P.C.C.A.26/1%k4
quoted in R.W. James & G.M. Fimbo, Customary Land lLaw of Tanzania,
op. cit., pp. 259-260.
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in land which is "vested wholly in the man" 1 in a virilocal marriage.
It must however be added that the forfeiture of land rights by the
woman in the virilocal marriage as discussed is not altered by

virtue of the fact that the spouses come from and live in the same
village. 2 It may also be added in passing that the corresponding
capacity of an unmarried woman to acquire and hold land in her own
right 1s unfettered. Such cases are however rare because an unmarried
woman will invariably be dependent on her parents during minority

and on the attainment of majority she will have been married. 3

Although as has been discussed, in principle a married woman
has the capacity to acquire and hold land, b in practice however this
capacity is severely curtailed. The major limitation arises from the
reluctance of a husband to let a wife have her own field -- a

situation regarded as potentially threatening his authority. 5 The

1 See C.M.N. White, Land Tenure Report No. 3, op. cit., p. 5.

2 For a breakdown of land rights in an intra-village marriage
situation, see Appendix 5, figs. (1i)-(iii).

3 In Chipata out of a total sample of 508 gardens, there was
only 1 unmarried woman who was cultivating the same garden with her
mother.

In Southern Province out of a total sample of 318 gardens,
only 1 belonged to an unmarried woman who was granted by an uncle
before he died.

In Chavuma out of a total sample of 382 gardens, only 3
belonged to unmarried women. Of these 1 was obtained by bush
clearing and the other 2 through inheritance from father and maternal
uncle respectively.

4 For a general recognition of individual property rights of
wife and husband in a marriage, Cf., C.M.N. White, "Matrimonial
Cases in the Local Courts of Zambia", J.A.L. op. cit., p. 254.

5 Cf., J.A. Barnes, Marriage in a Changing Society, op. cit.,

pp. 42-43; and E. Colson, "Social Change and the Gwembe Tonga'",
Rhodes-Livingstone Journal, op. cit., p. 10.
















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































